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UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  

Washington, D. C. 20549  
  

  

FORM 10-Q  
  

  
(Mark One)  

  
For the quarterly period ended October 31, 2004  

  
OR  

  

  
For the transition period from              to               

  
Commission File Number: 0-12456  

  

  

AMERICAN SOFTWARE, INC.  
(Exact name of registrant as specified in its charter)  

  

  

  

  
(404) 261-4381  

(Registrant’s telephone number, including area code)  
  

None  
(Former name, former address and former fiscal year, if changed since last report)  

  

  
Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities 
Exchange Act of 1934 during the preceding 12 months (or for such shorter period that the registrant was required to file such reports), 
and (2) has been subject to such filing requirements for the past 90 days.    Yes  ⌧    No  �  
  
Indicate by check mark whether the registrant is an accelerated filer (as defined in Rule 12b-2 of the Exchange 
Act).    Yes  ⌧    No  �  
  
Indicate the number of shares outstanding of each of the issuer’s classes of common stock, as of the latest practicable date.  
  

  

⌧ QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES 
EXCHANGE ACT OF 1934 

� TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES 
EXCHANGE ACT OF 1934 

Georgia  58-1098795
(State or other jurisdiction of 

incorporation or organization) 
(IRS Employer 

Identification Number)

470 East Paces Ferry Road, N.E., Atlanta, Georgia  30305
(Address of principal executive offices) (Zip Code)

Classes 
 

Outstanding at December 8, 2004 

Class A Common Stock, $.10 par value  20,189,478 Shares
Class B Common Stock, $.10 par value  3,549,994 Shares
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PART I - FINANCIAL INFORMATION  
  
Item 1. Financial Statements  
  

AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Condensed Consolidated Balance Sheets  

(In thousands except share data)  
(Unaudited)  

  

  

   

October 31,
2004 

  

April 30, 
2004 

 

ASSETS          

Current assets:          

Cash and cash equivalents   $ 24,192  $ 37,530 
Investments - current    29,039   28,297 
Trade accounts receivable, less allowance for doubtful accounts of $822 at October 31, 2004 

and $768 at April 30, 2004:          

Billed    8,916   7,097 
Unbilled    2,674   2,487 

Prepaid expenses and other current assets    2,835   876 
    

Total current assets    67,656   76,287 

Investments – noncurrent    1,744   539 
Property and equipment, net    7,696   7,570 
Capitalized computer software development costs, net   6,966   7,119 
Goodwill    10,586   4,346 
Other intangibles, net    2,362   —   
Other assets    1,491   1,375 
    
   $ 98,501  $ 97,236 
    

LIABILITIES AND SHAREHOLDERS’ EQUITY          

Current liabilities:        
Accounts payable  $ 1,461  $ 678 
Accrued compensation and related costs    1,520   1,987 
Dividends payable    1,662   1,412 
Other current liabilities    3,305   2,190 
Deferred revenue    10,297   10,059 

    

Total current liabilities    18,245   16,326 
    

Minority interest    4,022   4,457 
Shareholders’ equity:          

Common stock:        
Class A, $.10 par value. Authorized 50,000,000 shares; Issued 23,971,663 shares at October 

31, 2004 and 23,638,927 shares at April 30, 2004    2,397   2,364 
Class B, $.10 par value. Authorized 10,000,000 shares; Issued and outstanding 3,549,994 

shares at October 31, 2004 and 3,649,994 shares at April 30, 2004; convertible into Class 
A shares on a one-for-one basis    355   365 

Additional paid-in capital    71,391   70,948 
Accumulated other comprehensive income   236   236 
Retained earnings    22,360   23,045 
Class A treasury stock, at cost, 3,782,185 shares at October 31, 2004 and April 30, 2004    (20,505)  (20,505)

    

Total shareholders’ equity    76,234   76,453 
    

Commitments and contingencies          

    
   $ 98,501  $ 97,236 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Condensed Consolidated Statements of Operations  

(In thousands except per share data)  
(Unaudited)  

  

  

   

Three Months Ended 
October 31, 

 

Six Months Ended 
October 31, 

 

   

2004 
  

2003 
  

2004 
  

2003

 

Revenues:              
License fees   $ 2,547  $ 2,933  $ 5,104  $ 5,573 
Services and other   7,637   6,121   14,416   11,967 
Maintenance   4,693   4,488   9,062   9,092 

      

Total revenues   14,877   13,542   28,582   26,632 
      

Cost of revenues:                  

License fees   892   1,133   1,795   2,165 
Services and other   5,334   3,880   10,053   7,873 
Maintenance   1,342   1,145   2,500   2,390 

      

Total cost of revenues   7,568   6,158   14,348   12,428 
      

Gross Margin   7,309   7,384   14,234   14,204 
      

Operating expenses:              
Research and development costs    1,850   1,939   3,662   3,939 
Less: Capitalized computer software research and development costs   (711)  (873)  (1,381)  (1,706)
Sales and marketing   2,891   2,573   5,786   5,549 
General and administrative   2,431   2,141   4,754   4,398 
Acquisition related amortization of intangibles   38   —    38   —   

      

Total operating expenses   6,499   5,780   12,859   12,180 
      

Operating income   810   1,604   1,375   2,024 
      

Other income (expense):                  

Interest income   344   284   644   577 
Gain on investments and other    259   447   592   912 
Minority interest   68   (28)  20   (78)
      

Earnings before income taxes   1,481   2,307   2,631   3,435 
      

Income taxes   —     —    —    —   
      

Net earnings   $ 1,481  $ 2,307  $ 2,631  $ 3,435 
      

Net earnings per common share:                  

Basic:   $ 0.06  $ 0.10  $ 0.11  $ 0.15 
      

Diluted:   $ 0.06  $ 0.09  $ 0.10  $ 0.14 
      

Cash dividends declared per common share:   $ 0.07  $ 0.06  $ 0.14  $ 0.12 
      

Shares used in the calculation of net earnings per common share:                  

Basic   23,693   22,672   23,628   22,509 
      

Diluted   25,138   24,642   25,090   24,659 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Condensed Consolidated Statements of Cash Flows (Unaudited)  

(in thousands)  
  

See accompanying notes to condensed consolidated financial statements - unaudited.  
  

5  

  

Six Months Ended 
October 31, 

 

   

2004 
  

2003

 

Cash flows from operating activities:          

Net earnings  $ 2,631  $ 3,435 
Adjustments to reconcile net earnings to net cash provided by operating activities:          

Depreciation and amortization    2,184   2,795 
Minority interest    (20)  78 
Investment impairment and other non-cash items    106   —   
Net gain on investments    (305)  (606)
Change in operating assets and liabilities, net of effects of acquisition:          

Purchases of trading securities   (8,372)  (6,383)
Proceeds from sales of trading securities    6,629   2,795 
Proceeds from maturities of investments    100   3,025 
Accounts receivable    (9)  2,510 
Prepaid expenses and other assets    (931)  (855)
Accounts payable and other accrued liabilities    (598)  (1,682)
Deferred revenue    (912)  (1,544)

    

Net cash provided by operating activities    503   3,568 
    

Cash flows from investing activities:          

Capitalized software development costs   (1,381)  (1,706)
Purchases of property and equipment    (598)  (96)
Purchases of investments    (44,510)  (50,204)
Proceeds from maturities of investments    44,511   51,577 
Purchase of Logility, Inc. common shares    (769)  (317)
Purchase of Demand Management, Inc., net of cash acquired    (8,691)  —   

    

Net cash used in investing activities    (11,438)  (746)
    

Cash flows from financing activities:          

Repurchase of common stock   —     (417)
Dividends paid    (3,066)  (1,362)
Proceeds from exercise of stock options and shareholder stock purchase plan    663   1,484 

    

Net cash used in financing activities    (2,403)  (295)
    

Net change in cash and cash equivalents    (13,338)  2,527 

Cash and cash equivalents at beginning of period    37,530   30,724 
    

Cash and cash equivalents at end of period   $ 24,192  $ 33,251 
    

Supplemental disclosures of cash paid during the period for:          

Income taxes   $ 45  $ 57 
   

Interest   $ —    $ —   
    

Supplemental disclosures of noncash operating, investing, and financing activities:          

Accrual of dividend payable   $ 1,662  $ 1,364 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements - Unaudited  

October 31, 2004  
  
A. Basis of Presentation  
  
The accompanying condensed consolidated financial statements are unaudited. Pursuant to the rules and regulations of the Securities 
and Exchange Commission (SEC), we have condensed or omitted certain information and footnote disclosures normally included in 
consolidated financial statements prepared in accordance with U.S. generally accepted accounting principles. You should review 
these consolidated financial statements in conjunction with the consolidated financial statements and related notes contained in our 
Annual Report on Form 10-K for the fiscal year ended April 30, 2004, as filed with the SEC. The financial information we present in 
the condensed consolidated financial statements reflects all normal recurring adjustments, which are, in our opinion, necessary for a 
fair presentation of the period indicated. This information is not necessarily indicative of the results for the full year or for any other 
future period.  
  
B. Comprehensive Income  
  
We have adopted Statement of Financial Accounting Standards (SFAS) No. 130, Reporting Comprehensive Income. SFAS No. 130 
establishes standards for reporting and presentation of comprehensive income and its components in a full set of financial statements. 
We have not included consolidated statements of comprehensive income in the accompanying unaudited condensed consolidated 
financial statements since comprehensive income and net earnings presented in the accompanying condensed consolidated statements 
of operations would be substantially the same.  
  
C. Revenue Recognition  
  
We recognize revenue in accordance with Statement of Position (SOP) 97-2, Software Revenue Recognition, and SOP 98-9, 
Modification of SOP 97-2, Software Revenue Recognition, with Respect to Certain Transactions.  
  
License. We recognize license revenue in connection with license agreements for standard proprietary software upon delivery of the 
software, provided that we consider collection to be probable, the fee is fixed or determinable, there is evidence of an arrangement, 
and vendor specific objective evidence (VSOE) exists with respect to any undelivered elements of the arrangement. For multiple-
element arrangements, we recognize revenue under the residual method as permitted by SOP 98-9, whereby (1) we defer the total fair 
value of the undelivered elements, as indicated by VSOE, and subsequently recognize the value of these elements in accordance with 
SOP 97-2 and (2) we recognize the difference between the total arrangement fee and the deferred amount as revenue related to the 
delivered elements.  
  
Services and Other. Revenue derived from services and other primarily includes consulting, implementation, and training. We bill 
under both time and materials and fixed fee arrangements and recognize revenues as we perform the services. We classify the 
reimbursements that we receive for travel and other out-of-pocket expenses incurred in connection with consulting, implementation, 
and training services as revenue in our consolidated statements of operations.  
  
Maintenance. Revenue derived from maintenance contracts primarily includes telephone consulting, product updates, and releases of 
new versions of products previously purchased by the customer, as well as error reporting and correction services. Typically, we enter 
into maintenance contracts for a separate fee, with initial contractual periods ranging from one to three years, and with renewal 
provisions for additional periods thereafter. We generally bill maintenance fees  
  

6  
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
annually in advance. We recognize maintenance revenue ratably over the term of the maintenance agreement. In situations where we 
bundle all or a portion of the maintenance fee with the license fee, we determine VSOE for maintenance based on prices that apply 
when we sell maintenance separately.  
  
Indirect Channel Revenue. We recognize a sale that we make through indirect channels when the distributor makes the sale to an 
end-user, or upon delivery to the reseller, when the license fee is fixed and determinable, the license fee is nonrefundable, and all 
other conditions of SOP 97-2 and SOP 98-9 are met.  
  
Deferred Revenue. Deferred revenue represents advance payments or billings for software licenses, services, and maintenance billed 
in advance of the time revenue is recognized.  
  
D. Major Customer  
  
One customer accounted for 11% of our total revenues in the quarters ended October 31, 2004 and October 31, 2003. The same 
customer accounted for 11% of our total revenues in the six months ended October 31, 2004 and 12% of our total revenues in the six 
months ended October 31, 2003. The related accounts receivable balance was $1,124,000 at October 31, 2004. Another customer 
accounted for 14% of our total revenues in the quarter ended October 31, 2004. The related accounts receivable balance was 
$1,061,000 at October 31, 2004.  
  
E. Declaration of Dividend Payable  
  
On August 19, 2004, our Board of Directors declared a quarterly cash dividend of $0.07 per share of American Software common 
stock. The cash dividend is payable on December 10, 2004 to Class A and Class B shareholders of record at the close of business on 
November 19, 2004.  
  
F. Net Earnings Per Common Share  
  
We compute basic net earnings per common share available to common shareholders based on the weighted-average number of Class 
A and B common shares outstanding, since we consider the two classes of common stock as one class for purposes of the per share 
computation. For periods in which we have net earnings, we base diluted net earnings per common share available to common 
shareholders on the weighted-average number of common shares outstanding and dilutive potential common shares, such as dilutive 
stock options.  
  

7  
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
We use the same numerator in calculating both basic and diluted net earnings per common share for a given period. We base the 
denominator on the number of common shares as shown in the following table:  
  

  
For the three months ended October 31, 2004, we excluded options to purchase 292,256 shares of common stock from the 
computation of diluted earnings per share, and for the six months ended October 31, 2004, we excluded options to purchase 290,484 
shares of common stock from that computation. For the three months ended October 31, 2003, we excluded options to purchase 
376,701 shares of common stock, and for the six months ended October 31, 2003, we excluded 372,801 shares from that computation. 
We excluded these option share amounts because the exercise prices of those options were greater than the average market price of 
the common stock during the applicable period. As of October 31, 2004, we had a total of 3,417,627 options outstanding and as of 
October 31, 2003 we had a total of 4,208,622 options outstanding.  
  
G. Acquisition of Demand Management, Inc.  
  

   

Three Months Ended 
October 31, 

 

Six Months Ended 
October 31, 

   

2004

  

2003 
  

2004 
  

2003 

   (in thousands)   (in thousands)
Common Shares:                 

Weighted average common shares outstanding:              
Class A Shares    20,143   18,830   20,049   18,667
Class B Shares    3,550   3,842   3,579   3,842

         

Basic weighted average common shares outstanding    23,693   22,672   23,628   22,509
         

Dilutive effect of outstanding Class A common stock options outstanding    1,445   1,970   1,462   2,150
         

Total    25,138   24,642   25,090   24,659
         

Net earnings   $ 1,481  $ 2,307  $ 2,631  $ 3,435
         

Net earnings per common share:                 

Basic   $ 0.06  $ 0.10  $ 0.11  $ 0.15
         

Diluted   $ 0.06  $ 0.09  $ 0.10  $ 0.14
         

On September 30, 2004, our Logility subsidiary acquired certain assets and the distribution channel of privately-held Demand 
Management, Inc. (“DMI”), a St. Louis-based provider of supply chain planning systems marketed under the Demand Solutions® 
brand, for $9.5 million in cash, less working capital and cash on hand, for a net cash consideration of $8.7 million. Under the terms of 
the agreement, the business and assets of Demand Management were acquired by a wholly-owned subsidiary of Logility. The results 
of operations from DMI have been included in the accompanying condensed consolidated financial statements effective October 1, 
2004.  
  
In accordance with SFAS No. 141, “Business Combinations,” the acquisition has been accounted for under the purchase method of 
accounting. The fair values of the assets acquired and liabilities assumed represent management’s estimate of current fair values. 
Logility allocated the total purchase price to the net tangible assets and intangible assets acquired based on estimates of fair value at 
the date of acquisition. The allocation of the total purchase price to the acquired technology and other intangible assets, including 
tradenames and maintenance contracts, was based on management’s best estimate. The estimating process included a consultation and 
review with a third party appraiser. Logility allocated $6.2 million of the total purchase price to goodwill, which is deductible for 
income tax purposes.  
  

8  
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
The preliminary calculation of the total purchase price was as follows (in thousands):  
  

  
The following preliminary allocation of the total purchase price reflects the fair value of the assets acquired and liabilities assumed as 
of September 30, 2004 (in thousands):  
  

  
SFAS 141 requires that an acquiring enterprise allocate the cost of an entity acquired in a business combination to the individual 
assets acquired and liabilities assumed based on their estimated fair values at the date of acquisition. The fair value of maintenance 
deferred revenues in a business combination generally is not readily available and, accordingly, in practice, the fair value of an 
assumed liability (which must arise from a legal performance obligation) related to deferred revenue is estimated based on the direct 
cost of fulfilling the obligation plus a normal profit margin thereon. Also, in practice, the normal profit margin is limited to the profit 
margin on the costs to provide the product or service (that is, the fulfillment effort).  
  

9  

Tangible Net Book Value   $ 900 
Business Restructuring    (425)
Acquisition Expenses    (425)
Intangible Asset to be Amortized    2,400 
Goodwill    6,241 
   

Net Cash Outlay    8,691 
Working Capital Adjustment    590 
Closing Cash    219 
   

Total Purchase Price   $9,500 
   

Accounts receivable   $ 1,997 
Deferred sales commissions   780 
Prepaid expenses and other current assets    209 
Property and equipment    26 
Other non-current assets    217 
Intangible assets1    2,400 
Goodwill    6,241 
Accounts payable   (1,039)
Accrued expenses and other current liabilities    (990)
Deferred revenue    (1,150)
   

Total Cash Outlay    8,691 
Cash and cash equivalents    219 
Working capital adjustment    590 
   

Total Purchase Price   $ 9,500 
   

1 Includes $1 million for distribution channels, $800,000 for customer relationships, and $300,000 for trademarks, all of which are 
subject to straight-line amortization over a period of six years. Also includes $300,000 for current technology, which is subject 
to straight-line amortization over a period of three years. 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
Management believes that the purchase accounting related to the DMI acquisition will be finalized by the end of our current fiscal 
year.  
  
Pro Forma Information  
  
The following unaudited pro forma information presents our results of operations for the three and six months ended October 31, 
2004 and October 31, 2003 as if the acquisition had taken place at the beginning of the periods presented (in thousands, except per 
share data):  
  

  
These pro forma results of operations include adjustments to the historical financial statements of the consolidated companies and 
have been prepared for comparative purposes only. Because our fiscal year ends April 30, and DMI’s ends December 31, timing 
differences exist in the three and six month periods reported; however, we believe these timing differences are not material, as DMI’s 
operating results have historically been consistent quarter to quarter. For DMI, we use the three month period from July 1 – 
September 30, and the six month period from April 1-September 30. DMI’s results for the month of October 2004 are excluded. 
These pro forma results exclude the post-acquisition fair value adjustment made to deferred revenue described above, and do not 
purport to be indicative of our actual results of operations had the acquisition occurred at the beginning of the periods presented or 
which may occur in the future.  
  
I. Stock Compensation Plans  
  

   

Three Months Ended
October 31, 2004 

  

Three Months Ended
October 31, 2003

  

Six Months Ended
October 31, 2004

  

Six Months Ended
October 31, 2003 

Total revenues   $ 17,194  $ 15,779  $ 33,245  $ 31,097
Net earnings    1,667   2,245  2,806  3,431
Net earnings per common share (basic)    0.07   0.10  0.12  0.15
Net earnings per common share (diluted)    0.07   0.09   0.11   0.14
Weighted average number of common 

shares outstanding (basic)    23,693   22,672  23,628  22,509
Weighted average number of common 

shares outstanding (diluted)    25,138   24,642  25,090  24,659

As permitted under SFAS No. 148, Accounting for Stock-Based Compensation – Transaction and Disclosure, which amended SFAS 
No. 123, Accounting for Stock-Based Compensation, we have elected to continue to follow the intrinsic-value-based method of 
accounting prescribed by Accounting Principles Board (APB) Opinion No. 25, Accounting for Stock Issued to Employees, and related 
interpretations including Financial Accounting Standards Board (FASB) Interpretation No. 44, Accounting for Certain Transactions 
involving Stock Compensation, an interpretation of APB Opinion No. 25, to account for our fixed-plan stock options. Under this 
method, we record compensation expense on the date of grant generally if the current market price of the underlying stock exceeds 
the exercise price. No stock-based employee compensation cost is reflected in operations, as all options granted under those plans 
have an exercise price equal to or above the market value of the underlying common stock on the date of grant.  
  

10 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
The following table illustrates the pro-forma effect on net earnings if we had applied the fair-value-based method in each period:  
  

  
11 

   

Three months ended 
October 31 

  

Six months ended 
October 31 

 

   

2004 
  

2003

  

2004 
  

2003

 
   (In thousands, except per share data)   (In thousands, except per share data)  

Net earnings as reported   $ 1,481  $ 2,307  $ 2,631  $ 3,435 
Less total stock-based compensation expense 

determined under fair value based method for all 
awards    (337)  (264)  (560)  (634)

     
Pro forma net earnings   $ 1,144  $ 2,043  $ 2,071  $ 2,801 
      

Basic earnings per share:                  

As reported   $ 0.06  $ 0.10  $ 0.11  $ 0.15 
Pro forma   $ 0.05  $ 0.09  $ 0.09  $ 0.12 

Diluted earnings per share:                  

As reported   $ 0.06  $ 0.09 $ 0.10  $ 0.14 
Pro forma   $ 0.05  $ 0.08  $ 0.08  $ 0.11 



 ˆ1MW0Q244=T5L6ZQEŠ
1MW0Q244=T5L6ZQ

73213 TX 12AMERICAN SOFTWARE, I
FORM 10-Q

09-Dec-2004 02:20 EST
CLN HTMATL

RR Donnelley ProFile SCS srins0dc 1*
IFV 0C

CHWFBU-MWS-CX03
8.7

Page 1 of 2

AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
J. Industry Segments  
  
We have adopted SFAS No. 131, Disclosures About Segments of an Enterprise and Related Information. We operate and manage our 
business in three segments based on software and services provided in three key product markets: (i) Collaborative Supply Chain 
Management, which provides business-to-business collaborative commerce solutions to optimize supply chain operations for 
manufacturers, distributors and retailers; (ii) Enterprise Resource Planning (ERP), which automates customers’ internal financing, 
human resources, and manufacturing functions; and (iii) IT Consulting, which consists of IT staffing and consulting services. The 
Collaborative Supply Chain Management segment represents the business of our 87%-owned subsidiary Logility, Inc., as well as the 
recently acquired Demand Management, Inc. In the following table, we have broken down the intersegment transactions applicable to 
the three and six months ended October 31, 2004 and October 31, 2003:  
  

   

Three Months Ended 
October 31, 

  

Six Months Ended 
October 31, 

 

   

2004 
  

2003 
  

2004 
  

2003

 

Revenues:             
Enterprise Resource Planning   $ 6,172  $ 6,268  $11,501  $12,204 
Collaborative Supply Chain Management   4,831  5,167   10,262   10,529 
IT Consulting   3,874  2,107   6,819   3,899 

      
   $14,877  $13,542  $28,582  $26,632 
      

Operating income (loss) before intersegment eliminations:                  

Enterprise Resource Planning   $ 1,114  $ 1,245  $ 1,315  $ 1,268 
Collaborative Supply Chain Management   (544) 157   (278)  481 
IT Consulting    240   202   338   275 

      
   $ 810  $ 1,604  $ 1,375  $ 2,024 
      

Intersegment eliminations:                  

Enterprise Resource Planning   $ (369) $ (387) $ (753) $ (792)
Collaborative Supply Chain Management   369  387   753   792 
IT Consulting   —    —     —     —   

      
   $ —    $ —    $ —    $ —   
      

Operating income (loss) after intersegment eliminations:                  

Enterprise Resource Planning   $ 745  $ 858  $ 562  $ 476 
Collaborative Supply Chain Management   (175) 544   475   1,273 
IT Consulting   240  202   338   275 

      
   $ 810  $ 1,604  $ 1,375  $ 2,024 
      

Capital expenditures:             
Enterprise Resource Planning   $ 284  $ 28  $ 498  $ 49 
Collaborative Supply Chain Management   40  42   100   47 
IT Consulting   —    —     —     —   

      
   $ 324  $ 70  $ 598  $ 96 
      

Capitalized Software:                  

Enterprise Resource Planning   $ —    $ 24  $ —    $ 55 
Collaborative Supply Chain Management   711  849   1,381   1,651 
IT Consulting    —     —     —     —   

      
   $ 711  $ 873  $ 1,381  $ 1,706 
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Depreciation and amortization:                  

Enterprise Resource Planning   $ 292  $ 346  $ 524  $ 704 
Collaborative Supply Chain Management   848  1,067   1,658   2,090 
IT Consulting   1  1   2   1 

      
   $ 1,141  $ 1,414  $ 2,184  $ 2,795 
      

   

October 31,
2004 

  

April 30,
2004

Identifiable assets:         

Enterprise Resource Planning   $ 52,590  $53,117
Collaborative Supply Chain Management    43,015   42,368
IT Consulting   2,896   1,751

     
  $ 98,501  $97,236
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
K. Certain Relationships and Related Transactions  
  
Relationship and Certain Transactions with Logility, Inc.  
  
In October 1997, we completed an initial public offering of our subsidiary, Logility, Inc. (“Logility”). Prior to that time, Logility was 
a wholly-owned subsidiary, operating as our supply chain planning software group, warehouse management software group and 
transportation management group. In anticipation of such offering, American Software and Logility entered into a number of 
agreements for the purpose of defining certain relationships between the parties (the “Intercompany Agreements”). We summarize the 
Intercompany Agreements below. As a result of our majority ownership interest in Logility, the terms of such agreements were not 
the result of arms-length negotiation. However, management believes that the rates negotiated in the agreements reflect fair market 
values.  
  
Services Agreement  
  
In 1997, American Software and Logility entered into a Services Agreement (the “Services Agreement”) with respect to certain 
services we (or our subsidiaries) provide to Logility. Under the Services Agreement, we provide services in exchange for fees, which 
management believes would not exceed fees that would be paid if independent third parties provided such services. The services we 
provide to Logility under the Services Agreement include, among other things, certain accounting, audit, cash management, corporate 
development, employee benefit plan administration, human resources and compensation, general and administration services, and risk 
management and tax services. In addition to these services, we have agreed to allow eligible employees of Logility to participate in 
certain of our employee benefit plans. Logility has agreed to reimburse us for costs (including any contributions and premium costs 
and including third-party expenses and allocations of certain personnel expenses), generally in accordance with past practice, relating 
to the participation by Logility’s employees in any of our benefit plans.  
  
The Services Agreement had an initial term of three years and is renewed automatically thereafter for successive one-year terms 
unless either party elects not to renew. The parties have renewed the Services Agreement annually since the initial term. Logility will 
indemnify us against any damages that we may incur in connection with our performance of services under the Services Agreement 
(other than those arising from our gross negligence or willful misconduct), and we will indemnify Logility against any damages 
arising out of our gross negligence or willful misconduct in connection with our rendering of services under the Services Agreement.  
  

13 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
The following table summarizes amounts paid to us under the Services Agreement:  
  

  
Facilities Agreement  
  

Service

  

Cost methodology 
  

Three months
ended 

October 31,
2004 

  

Three months
ended 

October 31, 
2003 

  

Six months
ended 

October 31,
2004 

  

Six months 
ended 

October 31,
2003 

•      General corporate services, including 
accounting and insurance expense 

  

Apportioned based on 
formula to all ASI 
subsidiaries   $ 242,000  $ 239,000  $479,000  $516,000

•      Professional services to our 
customers (services are available 
unless ASI determines it is not 
economic or otherwise feasible)   

Cost plus billing with
the percentage of costs 
and expenses to be 
negotiated   21,000   26,000  48,000  34,000

•      Employee benefits services 

  

Apportioned based on 
formula to all ASI 
subsidiaries   8,000   3,000  11,000  7,000

In 1997, American Software and Logility entered into a Facilities Agreement (the “Facilities Agreement”), which provides that 
Logility may occupy space located in certain facilities we own or lease. American Software allocates utilities, telephone and security 
expenses under the Facilities Agreement based on Logility’s percentage of occupancy. The Facilities Agreement had an initial term of 
two years and is renewed automatically for successive one-year terms unless either party elects not to renew. The parties have 
renewed the Facilities Agreement annually since the initial term. Either party may terminate the Facilities Agreement for any reason 
with respect to any particular facility upon 90 days written notice. Logility’s lease of space at any facility under the Facilities 
Agreement is limited by the term of the underlying lease between American Software and a landlord with respect to any facility 
leased by American Software and is subject to the disposition by American Software of any facility that it owns. The parties valued 
the services related to this agreement at $101,000 for the three months ended October 31, 2004, $114,000 for the three months ended 
October 31, 2003, $209,000 for the six months ended October 31, 2004, and $230,000 for the six months ended October 31, 2003.  
  
Tax Sharing Agreement  
  
We include Logility in our federal consolidated income tax group, and include its federal income tax liability in the consolidated 
federal income tax liability of American Software and its subsidiaries. In 1997, Logility and American Software entered into a Tax 
Sharing Agreement (the “Tax Sharing Agreement”) pursuant to which American Software and Logility will make payments between 
them such that we and Logility will determine the amount of taxes that Logility will pay, subject to certain adjustments, as if Logility 
were to file separate federal, state, and local income tax returns, rather than as our consolidated subsidiary. Pursuant to the Tax 
Sharing Agreement, under certain circumstances, we will reimburse Logility for tax attributes that it generates after deconsolidation 
of Logility from the consolidated tax group of American Software, such as net operating losses and loss carryforwards. Such 
reimbursement, if any, will be made for utilization of Logility’s losses only after such losses are utilized by American Software. For 
that purpose, we deem all losses of American Software and its consolidated  
  

14 
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
income tax group to be utilized in the order in which we recognize them. Logility will pay us a fee intended to reimburse us for all 
direct and indirect costs we incur with respect to its share of our overall costs of tax-related services.  
  
Stock Option Agreement  
  
In 1997, Logility granted to us an option to purchase that number of shares of Logility’s common stock that would enable us to 
maintain the 80% ownership percentage required to continue to consolidate Logility in our consolidated Federal income tax return. 
The purchase price of the option is the average of the closing price on each of the five business days immediately preceding the date 
of payment.  
  
Technology License Agreement  
  
In 1997, American Software and Logility entered into a Technology License Agreement (the “Technology License Agreement”) 
pursuant to which Logility granted us a nonexclusive, nontransferable worldwide license to use, execute, reproduce, display, modify, 
and prepare derivatives of the Logility Voyager Solutions product line, provided such license is limited to maintaining and supporting 
users that have licensed Logility Voyager Solutions products from us. Pursuant to the Technology License Agreement, American 
Software and Logility disclose to one another any enhancements and improvements that they may make or acquire in relation to a 
Logility Voyager Solutions product, subject to third-party confidentiality requirements. The term of the Technology License 
Agreement is indefinite, although Logility may terminate the Technology License Agreement for cause, and we may terminate the 
Technology License Agreement at any time upon 60 days’ prior written notice to Logility. The license is fully paid and royalty-free. 
Upon termination of the Technology License Agreement, all rights to Logility Voyager Solutions products that Logility licenses to 
American Software revert to Logility, while all rights to enhancements and improvements we make to Logility Voyager Solutions 
products revert to us.  
  
Marketing License Agreement  
  
American Software USA, Inc. (“USA”), a wholly-owned subsidiary of American Software, and Logility had previously entered into a 
Marketing License Agreement (the “Marketing License Agreement”) pursuant to which USA agreed to act as a nonexclusive 
marketing representative of Logility for the solicitation of license agreements relating to the Logility Voyager Solutions product line. 
The Marketing License Agreement expired July 31, 2003 and has not been renewed. No payments were made under this agreement to 
date in fiscal years 2005 and 2004.  
  
L. Leases  
  
In September, 2003, we discontinued the lease of a two-story, 17,500 square foot building at 443 East Paces Ferry Road, N.E., 
Atlanta, Georgia, which in recent years we had used primarily for financial administration and technical staffing. This building is 
owned by a limited partnership of which Thomas L. Newberry and James C. Edenfield, principal shareholders of American Software, 
are the sole partners. The term of the lease initially expired December 31, 1996, and had been continued on a quarterly basis with a 
base annual rental rate of $17.00 per square foot, or $300,000 per year. We have various other operating and facilities leases. Expense 
under these operating and facilities leases was $298,000 for the three months ended October 31, 2004 and $591,000 for the six 
months ended October 31, 2003.  
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AMERICAN SOFTWARE, INC. AND SUBSIDIARIES  
Notes to Condensed Consolidated Financial Statements – Unaudited (Continued)  

October 31, 2004  
  
M. Investment Impairment  
  
In the quarter ended October 31, 2004, our Logility subsidiary recorded a $100,000 investment impairment charge related to a 
minority investment. The impairment charge adjusted the carrying value of the investment to its estimated fair market value due to an 
other than temporary impairment having occurred.  
  
Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations  
  
FORWARD-LOOKING STATEMENTS  
  
This report on Form 10-Q contains forward-looking statements relating to our future financial performance, business strategy, 
financing plans and other future events that involve uncertainties and risks. You can identify these statements by forward-looking 
words such as “anticipate”, “intend”, “plan”, “continue”, “could”, “grow”, “may”, “potential”, “predict”, “strive”, “will”, “seek”, 
“estimate”, “believe”, “expect”, and similar expressions that convey uncertainty of future events or outcomes. Any forward-looking 
statements we make herein are pursuant to the safe harbor provision of the Private Securities Litigation Reform Act of 1995. 
Forward-looking statements include statements concerning future:  
  
  
 • results of operations; 

  
 • liquidity, cash flow and capital expenditures; 

  
 • demand for and pricing of our products and services; 

  
 • acquisition activities and the effect of completed acquisitions; 

  
 • industry conditions and market conditions; and 

  
Although we believe that the goals, plans, expectations, and prospects that our forward-looking statements reflect are reasonable in 
view of the information currently available to us, those statements are not guarantees of performance. There are many factors that 
could cause our actual results to differ materially from those anticipated by forward-looking statements made herein. These factors 
include, but are not limited to, continuing economic uncertainty, the timing and degree of business recovery, unpredictability and the 
irregular pattern of future revenues, competitive pressures, delays and other risks associated with new product development, the 
difficulty of predicting the effectiveness and duration of third-party marketing agreements, undetected software errors, and risks 
associated with market acceptance of our products and services. We discuss certain factors in greater detail in “Business Overview”, 
below. The terms “fiscal 2005”and “fiscal 2004” refer to our fiscal years ending April 30, 2005 and 2004, respectively.  
  
BUSINESS OVERVIEW  
  

 • general economic conditions. 

We develop, market, and support enterprise resource planning (ERP) and supply chain management software solutions. Our product 
line encompasses integrated business applications such as demand forecasting, logistics planning, warehouse management, order 
management, financials, manufacturing, and transportation solutions. We offer professional services to our customers in support of 
our products and third-party products. These services include project management, implementation, product education, technical 
consulting, programming, system integration and maintenance and support. We make sales through a dedicated sales force and 
through relationships with third-party vendors and service providers. We have sales offices in the United States, United Kingdom, 
France, and Spain.  
  

16 
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We provide our software solutions through three major business segments, which are further broken down into a total of four major 
product and service groups. The three business segments are (1) Collaborative Supply Chain Management, (2) Enterprise Resource 
Planning (ERP), and (3) IT Consulting. The Collaborative Supply Chain Management segment consists of Logility, Inc., an 87% 
owned subsidiary, as well as recently acquired Demand Management, Inc. Both companies provide collaborative supply chain 
solutions to help streamline and optimize the management, production, and distribution of products between manufacturers, suppliers, 
distributors, retailers, carriers and their respective trading partners.  
  
The DMI acquisition brings an additional set of solutions to our product offering suite, as well as an increased focus on the small and 
medium sized business markets. We expect the acquisition to be accretive to Logility’s net earnings and cash flow within 12 months, 
and to contribute approximately $10 million in annual revenue, with 50% as a recurring component occurring through maintenance 
contracts.  
  
Some of the assets that Logility acquired through this transaction include:  
  
Distribution Channel. Demand Management has a worldwide value-added reseller (VAR) network of 23 organizations with 67 sales, 
implementation and support resources. This network will continue to sell Demand Solutions products, and Logility plans to introduce 
components of the Logility Voyager Solutions suite into appropriate areas of this proven distribution channel.  
  
Customer Base. Demand Management has approximately 800 active customers in over 70 countries in consumer goods, food and 
beverage, apparel, life sciences, service parts and retail industries. The VAR channel and Demand Management subsidiary of Logility 
will continue to support these Demand Solutions customers.  
  
Technology. The Demand Solution products are designed for small and medium sized businesses and include supply chain 
forecasting, demand planning, inventory planning and replenishment planning. The Demand Solution Stores product enables store-
level forecast modeling and replenishment capabilities for retailers.  
  
The ERP segment consists of (i) American Software ERP, which provides purchasing and materials management, customer order 
processing, financial, e-commerce, Flow Manufacturing and traditional manufacturing solutions, and (ii) New Generation Computing 
(NGC), which provides industry specific ERP, shop floor control, and sourcing software to both retailers and manufacturers in the 
Apparel and Sewn Products industry. The IT Consulting segment consists of The Proven Method, an IT staffing and consulting 
services firm that is a wholly-owned subsidiary. We also provide support for our software products, such as software enhancements, 
documentation, updates, customer education, consulting, systems integration services, and maintenance.  
  
We derive revenues primarily from three sources: software licenses, services and other, and maintenance. We generally determine 
software license fees based on the number of modules, servers, users and/or sites licensed. Services and other revenues consist 
primarily of fees from software implementation, training, consulting and customization services. We bill under both time and 
materials and fixed fee arrangements and recognize revenues as we perform services. We typically enter into maintenance agreements 
for a one- to three-year term at the time of the initial product license. We generally bill maintenance fees annually in advance under 
agreements with terms of one to three years, and then recognize the resulting revenues ratably over the term of the maintenance 
agreement. Deferred revenues represent advance payments or billings for software licenses, services and maintenance billed in 
advance of the time we recognize the related revenues.  
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Our cost of revenue for licenses includes amortization of capitalized computer software development costs, salaries and benefits, and 
royalties paid to third-party software vendors. Costs for maintenance and services include the cost of personnel to conduct 
implementations and customer support, consulting, and other personnel-related expenses. We account for the development costs of 
software intended for sale in accordance with SFAS 86, “Accounting for Costs of Computer Software to be Sold, Leased, or 
Otherwise Marketed.” We monitor the net realizable value of our capitalized software on a quarterly basis based on an estimate of 
future product revenues. We currently expect to fully recover the value of the capitalized software asset recorded on our balance 
sheet; however if future product revenues are less than management’s current expectations, we may incur a write-down of capitalized 
software costs.  
  
Our selling expenses generally include the salary and commissions paid to our sales professionals, along with marketing, promotional, 
travel and associated costs. Our general and administrative expenses generally include the salary and benefits paid to executive, 
corporate and support personnel, as well as facilities related costs, utilities, communications expenses, and various professional fees. 
DMI sells its products primarily through indirect channels.  
  
We currently view the following factors as the primary opportunities and risks associated with our business:  
  

  

 

• The opportunity to expand the depth and number of strategic relationships with leading enterprise software, systems 
integrators and service providers to integrate our software applications into their services and products and to create joint 
marketing opportunities. Logility currently has a number of marketing alliances, including those with IBM and SSA Global 
Technologies, and plans to use DMI’s existing relationships to expand these efforts. 

  

 
• The opportunity for select acquisitions or investments to provide opportunities to expand our sales distribution channels 

and/or broaden our product offering by providing additional solutions for our target markets. We believe Logility’s recent 
acquisition of DMI will provide such an opportunity. 

  
 

• Our dependence on, and the risks associated with, the capital spending patterns of U.S. and international businesses, which 
in turn are functions of economic trends and conditions over which we have no control. 

  

 

• The risks associated with acquisitions of complementary companies, products and technologies, such as Logility’s recent 
acquisition of DMI, including the risks that we will not achieve the financial and strategic goals that we contemplate at the 
time of the transaction. More specifically, in any acquisition we will face risks and challenges associated with the uncertain 
value of the acquired business or assets, the difficulty of assimilating operations and personnel, integrating acquired 
technologies and products and maintaining the loyalty of the customers of the acquired business. 

  
 • The risk that our competitors may develop technologies that are substantially equivalent or superior to our technology. 

  

 
• The risks inherent in the market for business application software and related services, which has been and continues to be 

intensely competitive; for example, some of our competitors may become more aggressive with their prices and/or payment 
terms, which may adversely affect our profit margins. 

  
18 

 
• Pursuant to Section 404 of the Sarbanes-Oxley Act of 2002, we are required to include our assessment of the effectiveness 

of our internal control over financial reporting in our annual reports 
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beginning with the fiscal year ending April 30, 2005. Our independent registered public accounting firm is also required to 
attest to whether or not our assessment is fairly stated in all material respects and to separately report on whether or not they 
believe that we maintained, in all material respects, effective internal control over financial reporting as of April 30, 2005. If 
we fail to timely complete this assessment, or if our independent registered public accounting firm cannot timely attest to 
our assessment, we could be subject to regulatory sanctions and a possible loss of public confidence in the reliability of our 
financial reporting. Such a failure, as well as difficulties in implementing required new or improved controls, could result in 
our inability to provide timely and reliable financial information and could adversely affect our business.  

  
A discussion of a number of additional risk factors associated with our business is included in our Annual Report on Form 10-K for 
the fiscal year ended April 30, 2004.  
  
ECONOMIC OVERVIEW  
  
Corporate capital spending trends and commitments are the primary determinants of the size of the market for business software. 
Corporate capital spending is, in turn, a function of general economic conditions in the U.S. and abroad. In recent years, the weakness 
in the overall world economy, and the U.S. economy in particular, has resulted in reduced expenditures in the business software 
market. Primarily as a result of these economic conditions, as well as increased competition in the business application area, we 
restructured our business in the first half of fiscal 2001 in order to streamline our operations and maintain profitability. Our 
restructuring consisted of changes in sales management, a redirection of marketing efforts, and general reductions in expenditure 
levels across all functional areas.  
  
We continue to believe that the overall world economy, the U.S. economy, and the economic environment for business software 
spending appear to be improving slightly. However, our results for the three and six months ended October 31, 2004 were adversely 
affected by significant delays in the software purchasing process by several prospective customers. It is our belief that these 
prospective customers may, in future periods, commit to the purchase of our software licenses and services, although we can give no 
assurance that such commitments will occur.  
  

19 
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COMPARISON OF RESULTS OF OPERATIONS 
  
Three-Month Comparisons. The following table sets forth certain revenue and expense items as a percentage of total revenues and 
the percentage changes in those items for the three months ended October 31, 2004 and 2003:  
  

  
nm – not meaningful  
  

20 

   

Percentage of 
Total Revenues 

 

Pct. Change 
in Dollars

   

2004

  

2003 
  

2004 vs 2003

 

Revenues:           

License fees   17%  22% (13)%
Services and other   51  45  25 
Maintenance   32  33  5

     

Total revenues   100  100  10
     

Cost of revenues:           

License fees   6  8  (21)
Services and other   36  29  37
Maintenance   9  8  17

     

Total cost of revenues   51  45  23
     

Gross margin   49  55  (1)
Operating expenses:        

Research and development costs   12  14  (5)
Less: Capitalized computer software research and development costs   (5)  (6)  (19)
Sales and marketing   19  19  12
General and administrative   17  16  13

     

Total operating expenses   43  43  12
     

Operating income   6  12  (48)
     

Other income (expense):           

Interest income   2  2  21
Gain on investments and other   2  3  (42)
Minority interest   —    —    nm 

     
Earnings before income taxes   10  17  (35)
Income taxes   —   —   nm
     

Net earnings   10%  17% (37)%
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Six-Month Comparisons. The following table sets forth certain revenue and expense items as a percentage of total revenues and the 
percentage changes in those items for the six months ended October 31, 2004 and 2003:  
  

  
nm – not meaningful  
  
COMPARISON OF RESULTS OF OPERATIONS FOR THE THREE AND SIX MONTHS ENDED OCTOBER 31, 2004 
AND 2003  
  

   

Percentage of 
Total Revenues 

  

Pct. Change 
in Dollars

 

   

2004

  

2003 
  

2004 vs 2003

 

Revenues:           

License fees   18%  21% (8)%
Services and other   50  45  20
Maintenance   32  34  0 

     
Total revenues   100  100  7 

     
Cost of revenues:           

License fees   6  8  (17)
Services and other   35  30  28
Maintenance   9  9  5

     

Total cost of revenues   50  47  15
     

Gross margin   50  53  0
Operating expenses:           

Research and development costs   13  15  (7)
Less: Capitalized computer software research and development costs   (5)  (6)  (19)
Sales and marketing   20  21  4
General and administrative   17  16  8

     

Total operating expenses   45  46  5
     

Operating income   5  8  (31)
     

Other income (expense):           

Interest income   2  2  12
Gain on investments and other   2  3  (35)
Minority interest   —   —   nm

     

Earnings before income taxes   9  13  (23)
Income taxes   —    —    —   
     

Net earnings   9%  13% (24)%
     

REVENUES:  
  
For the quarter and six months ended October 31, 2004, the increases in total revenues when compared to the quarter and six months 
ended October 31, 2003 were primarily attributable to increases in services and other revenues. These increases were partially offset 
by decreases in license  
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fee revenues. International revenues represented approximately 6% of total revenues in the quarter and six months ended October 31, 
2004, compared to approximately 7% in the same periods a year ago. Our international revenues may fluctuate substantially from 
period to period primarily because we derive these revenues from a relatively small number of customers in a given period.  
  
LICENSES. For the quarter ended October 31, 2004, the decrease in license fee revenues was due primarily to decreased license fees 
from our Logility subsidiary. License fee revenues from Logility decreased 44% to $656,000 and constituted 26% of total license fee 
revenues for the quarter ended October 31, 2004, compared to $1.2 million for the same prior year period, which comprised 40% of 
total license fee revenues for that period. For the six months ended October 31, 2004, license fee revenues from Logility decreased 
9% to $2.1 million and constituted 41% of total license fee revenues, compared to $2.3 million for the same prior year period, which 
comprised 41% of total license fee revenues for that period. For both the three and six month periods, we believe these decreases were 
primarily the result of significant delays in the software purchasing process by several prospective customers.  
  
The direct sales channel provided approximately 91% of license fee revenues for the quarter ended October 31, 2004, compared to 
approximately 88% in the comparable quarter a year ago. For the six months ended October 31, 2004, the direct sales channel 
provided approximately 93% of license fee revenues, compared to approximately 89% in the comparable period a year ago. For the 
quarter ended October 31, 2004, our margins after commissions on direct sales were approximately 82%, and our margins after 
commissions on indirect sales were approximately 71%. For the six months ended October 31, 2004, our margins after commissions 
on direct sales were approximately 84%, and our margins after commissions on indirect sales were approximately 63%. These margin 
calculations include only commission expense for comparative purposes and do not include other costs of license fees such as 
amortization of capitalized software.  
  
SERVICES AND OTHER. For both the three and six months ended October 31, 2004, the increases in services and other revenues 
was due primarily to increased services revenues from our IT consulting segment. This segment realized increased revenues from 
both new and existing customers. For the quarter ended October 31, 2004, our IT Consulting segment’s revenues increased 84% when 
compared to the prior year quarter, from $2.1 million to $3.9 million, and for the six months ended October 31, 2004, that segment’s 
revenues increased 75% when compared to the prior year period, from $3.9 million to $6.8 million. For the quarter ended October 31, 
2004, services and other revenues from Logility decreased 10%, to $1.1 million, and comprised 15% of total services and other 
revenues, compared to $1.3 million for the corresponding prior year period, which comprised 21% of total services and other 
revenues. For the six months ended October 31, 2004, services and other revenues from Logility decreased 12%, to $2.4 million, and 
comprised 17% of total services and other revenues, compared to $2.7 million for the corresponding prior year period, which 
comprised 23% of total services and other revenues. These decreases were due to lower implementation services, which in turn were a 
result of lower license fees in recent periods. We have observed that there is a tendency for services and other revenues, other than IT 
consulting, to lag changes in license revenues by one to three quarters, as new licenses in one quarter often involve implementation 
and consulting services in subsequent quarters, for which we recognize revenues only as we perform those services.  
  
MAINTENANCE. The increase in maintenance revenues for the quarter ended October 31, 2004 was due primarily to increased 
maintenance revenues in October resulting from the acquisition of DMI. For the quarter ended October 31, 2004, maintenance 
revenues from Logility increased 12% to $3.0 million, and constituted 65% of total maintenance revenues, compared to $2.7 million 
for the corresponding prior year period, which comprised 60% of total maintenance revenues. For the six months ended October 31, 
2004, maintenance revenues from Logility increased 5% to $5.8 million, and constituted 64% of total maintenance revenues, 
compared to $5.5 million for the corresponding prior year period, which  
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comprised 61% of total maintenance revenues. Typically, our maintenance revenues have had a direct relationship to current and 
historic license fee revenues, since new licenses are the potential source of new maintenance customers.  
  
GROSS MARGIN:  
  
The following table provides both dollar amounts and percentage measures of gross margin:  
  

  
For both the quarter and six months ended October 31, 2004, the decreases in total gross margin percentage were due primarily to 
decreases in services gross margin percentage, and to a lesser extent decreases in maintenance gross margin percentage. These 
decreases were partially offset by increases in gross margin percentage on license fees.  
  
LICENSES. For both the quarter and six months ended October 31, 2004, the increases in license fee gross margin percentage were 
due primarily to lower amortization of capitalized software development costs when compared to the prior year periods, partially 
offset by the decreases in license fee revenues. License fee gross margin normally is directly related to the level of license fee 
revenues due to the relatively fixed cost of computer software amortization expense, which is the primary component of cost of 
license fees.  
  
SERVICES AND OTHER. For the quarter and six months ended October 31, 2004, the decreases in services and other gross margin 
percentage were due primarily to the lower margin nature of services provided by our IT consulting segment, which accounted for a 
larger proportion of our total services and other revenues.  
  
MAINTENANCE. For the quarter and six months ended October 31, 2004, maintenance gross margin percentage decreased due 
primarily to the fair value adjustments required for the purchase accounting treatment of post-acquisition DMI maintenance revenues.  
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Three months ended
October 31, 

Six months ended 
October 31, 

 

($000’s omitted) 
    

2004

  

2003

  

2004

  

2003 
 

Gross margin on license fees:   $1,655  65% $1,800  61% $ 3,309  65% $ 3,408  61%
Gross margin on services and other:   $2,303  30% $2,241  37% $ 4,363  30% $ 4,094  34%
Gross margin on maintenance:   $3,351  71% $3,343  74% $ 6,562  72% $ 6,702  74%
                
Total gross margin:   $7,309  49% $7,384  55% $14,234  50% $14,204  53%
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EXPENSES  
  
Research and Development  
  
Gross product research and development costs include all non-capitalized and capitalized software development costs. A breakdown 
of the research and development costs is as follows:  
  

  
For the quarter and six months ended October 31, 2004, both gross product research and development costs and capitalized software 
development costs decreased when compared to the prior year periods. We typically capitalize higher levels of development costs 
towards the end of the development phase of a large project. In the quarter ended July 31, 2003, our Logility subsidiary ended the 
development phase of Logility Voyager Solutions 7.0, which caused an increase in capitalized development costs during that period. 
Because this development phase has ended, and because Logility is in the non-capitalizable research phase of its next product, we 
expect capitalized development costs to show a decreasing trend in coming quarters.  
  
Sales and Marketing  
  

   

Three Months Ended ($000’s omitted): 
 

   

October 31,
2004 

 

Percent 
Change 

 

October 31,
2003 

 
Gross product research and development costs   $ 1,850  (5)%  $ 1,939 

Percentage of total revenues    12%     14%
Less: capitalized computer software research and development costs   $ (711)  (19)%  $ (873)

Percentage of gross product research and development costs    38%     45%
     

Product research and development expenses   $ 1,139  7%  $ 1,066 
Percentage of total revenues    8%     8%

   

Six Months Ended ($000’s omitted): 
 

   

October 31,
2004 

  

Percent 
Change 

  

October 31,
2003 

 

Gross product research and development costs   $ 3,662  (7)%  $ 3,939 
Percentage of total revenues    13%     15%

Less: capitalized computer software research and development costs   $ (1,381)  (19)%  $ (1,706)
Percentage of gross product research and development costs    38%     43%

     

Product research and development expenses   $ 2,281  2%  $ 2,233 
Percentage of total revenues    8%     8%

For the quarter and six months ended October 31, 2004, the increase in sales and marketing expenses when compared to the same 
period a year ago was due primarily to increased marketing expenditures related to the DMI acquisition.  
  
General and Administrative  
  
For the quarter and six months ended October 31, 2004, the increase in general and administrative expenses was due to increases in 
employee headcount resulting from the DMI acquisition. For the three months ended October 31, 2004, the average number of total 
employees was approximately 320, compared to approximately 298 for the three months ended October 31, 2003.  
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OTHER INCOME/MINORITY INTEREST 
  
Other income is comprised of interest and dividend income, rental income, realized and unrealized gains and losses from investments 
and minority interest in subsidiaries’ earnings (loss). Other income, excluding minority interest, decreased to $603,000 in the quarter 
ended October 31, 2004 compared to $731,000 for the same period a year ago. This decrease was due primarily to the $100,000 
investment impairment charge related to a minority investment.  
  
Minority interest is a function of our majority-owned subsidiaries’ earnings or losses, with minority interest losses recorded when 
these subsidiaries have earnings, and minority interest earnings recorded when they have losses. Due to Logility’s net loss, minority 
interest increased income by $68,000 in the quarter ended October 31, 2004, compared to a reduction of income of $28,000 for the 
same quarter a year ago, when Logility had net earnings. For the six months ended October 31, 2004, minority interest increased 
income by $20,000, compared to a reduction of income of $78,000 for the same period a year ago.  
  
INCOME TAXES  
  
In the three and six months ended October 31, 2004 and October 31, 2003, we did not record any income taxes as a result of our 
cumulative net operating losses in prior periods.  
  
LIQUIDITY, CAPITAL RESOURCES AND FINANCIAL CONDITION  
  
Sources and Uses of Cash  
  
We have historically funded, and continue to fund, our operations and capital expenditures primarily with cash generated from 
operating activities. The changes in net cash that our operating activities provide generally reflect the changes in net earnings and 
non-cash operating items plus the effect of changes in operating assets and liabilities, such as investment trading securities, trade 
accounts receivable, trade accounts payable, accrued expenses and deferred revenue. We have no debt obligations or off-balance sheet 
financing arrangements, and therefore we used no cash for debt service purposes.  
  
The following tables show information about our cash flows and liquidity positions during the six months ended October 31, 2004 
and October 31, 2003. You should read this table and the discussion that follows in conjunction with our condensed consolidated 
statements of cash flows contained in “Item 1. Financial Statements” in Part I of this report and in our Annual Report on Form 10-K 
for the fiscal year ended April 30, 2004.  
  

  
For the six months ended October 31, 2004, when compared to the prior year period, the decrease in cash provided by operating 
activities was due primarily to an increase in accounts receivable, and to a lesser extent increased purchases of trading securities, and 
a decrease in depreciation and amortization  
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Six Months Ended 
October 31 (in thousands) 

 

   

2004

  

2003

 

Net cash provided by operating activities   $ 503  $ 3,568 
Net cash used in investing activities   (11,438) (746)
Net cash used in financing activities   (2,403) (295)
    

Net change in cash and cash equivalents   $ (13,338) $ 2,527 
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expense. The increase in cash used in investing activities when compared to the prior year period was due primarily to cash paid for 
the DMI acquisition. The increase in cash used in financing activities was due primarily to two quarterly payments of cash dividends 
to our common shareholders, compared to one quarterly payment made in the prior year period.  
  
The following table shows net changes in total cash, cash equivalents, and investments, which is one measure management uses to 
view net total cash generated by our activities:  
  

  
  
Our total activities generated lower total cash and investments in the six months ended October 31, 2004, when compared to the prior 
year period, due primarily to the cash used in the DMI acquisition, and to a lesser extent the payment of cash dividends to common 
shareholders.  
  
Days Sales Outstanding in accounts receivable were 75 days as of October 31, 2004, compared to 59 days as of October 31, 2003. 
This increase was due primarily to accounts receivable acquired through the purchase of DMI. Our current ratio on October 31, 2004 
was 3.7 to 1 and on April 30, 2004 was 4.7 to 1. This decrease was due primarily to the decrease in cash and cash equivalents.  
  
As a result of the positive cash flow from operations our business has generated in recent periods, and because we have $55.0 million 
in cash and investments with no debt, we believe that our sources of liquidity and capital resources will be sufficient to satisfy our 
presently anticipated requirements during at least the next twelve months for working capital, capital expenditures and other corporate 
needs. However, due to the uncertainty in the recent economic environment, at some future date we may need to seek additional 
sources of capital to meet our requirements. If such need arises, we may be required to raise additional funds through equity or debt 
financing. Neither we nor Logility currently have a bank line of credit. We can provide no assurance that bank lines of credit or other 
financing will be available on terms acceptable to us. If available, such financing may result in dilution to our shareholders or higher 
interest expense.  
  
The sources of free cash flow that we have used for dividend payments include cash we generate through our operations (exclusive of 
cash that Logility generates), supplemented by our cash and investments (exclusive of Logility’s cash and investments).  
  
On August 22, 2002, our Board of Directors approved a resolution authorizing the repurchase up to 2.0 million shares of our Class A 
common stock. These repurchases have been and will be made through open market purchases at prevailing market prices. The timing 
of any repurchases will depend upon market conditions, the market price of our common stock and management’s assessment of our 
liquidity and cash flow needs. For this repurchase plan, through December 7, 2004, we have repurchased 247,232 shares of common 
stock at a cost of approximately $1.1 million. We did not make any repurchases of our common stock in the quarter ended October 
31, 2004. See Part II, Item 2 for a table summarizing stock repurchases in the last quarter, and the number of remaining shares 
available for purchase under existing repurchase programs.  
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As of October 31
(in thousands) 

   

2004

  

2003 

Cash and cash equivalents   $ 24,192  $33,251
Short and Long-Term Investments    30,783   29,649

    
Total cash and short and long term investments   $ 54,975  $62,900

    

Net increase (decrease) in total cash and investments (six months ended October 31)   $(11,391) $ 2,323
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In November, 1998, the Logility Board of Directors approved a resolution authorizing the repurchase of up to 800,000 shares of its 
common stock through open market purchases at prevailing market prices. In February 2003, Logility’s Board of Directors approved 
a resolution authorizing it to repurchase an additional 400,000 shares for a total authorized repurchase amount of 1,200,000 shares. 
The timing of any repurchases depends on market conditions, the market price of Logility’s common stock and management’s 
assessment of its liquidity and cash flow needs. For these current repurchase plans, through December 7, 2004, Logility had 
repurchased a cumulative total of 658,915 shares at a total cost of approximately $2.7 million. In the second quarter of fiscal 2005, 
Logility purchased 123,700 shares of its common stock at an average price of $4.87 per share. See Part II, Item 2 for a table 
summarizing stock repurchases in the last quarter, and the number of remaining shares available for purchase under our existing 
repurchase program.  
  
RECENT ACCOUNTING PRONOUNCEMENTS  
  
There have been no recent accounting pronouncements applicable to the Company beyond those we reported in our Annual Report on 
Form 10-K for the fiscal year ended April 30, 2004, as filed with the SEC.  
  
CRITICAL ACCOUNTING POLICIES AND ESTIMATES  
  
The preparation of financial statements in conformity with U.S. generally accepted accounting principles requires us to make 
estimates and assumptions that affect the reported amounts of assets and liabilities and disclosures of contingent assets and liabilities 
at the date of the financial statements and the reported amounts of revenues and expenses during the reporting period. Critical 
accounting policies are those policies that are both important to the portrayal of our financial condition and results of operations, and 
they require our most difficult, subjective or complex judgments, often as a result of the need to make estimates about the effect of 
matters that are inherently uncertain. In our Annual Report on Form 10-K for the fiscal year ended April 30, 2004, as filed with the 
SEC, we described the policies and estimates relating to revenue recognition, allowance for doubtful accounts, valuation of long-lived 
and intangible assets, and income taxes as our critical accounting policies. In the current fiscal year, as a result of the acquisition of 
DMI, we identify accounting for business combinations under SFAS 141 as a critical accounting policy. Refer to Note G of our 
condensed consolidated financial statements for a discussion of the application of this policy.  
  
Item 3. Quantitative and Qualitative Disclosures About Market Risk  
  
Foreign Currency. For the quarter and six months ended October 31, 2004, we generated 6% of our revenues outside the United 
States. We usually make international sales directly through our foreign operations or through value added resellers. We typically 
denominate these sales in U.S. Dollars, British Pounds Sterling, or Euros. However, we denominate the expenses that we incur in our 
foreign operations in the local currency. The effect of foreign exchange rate fluctuations on us during the quarter and six months 
ended October 31, 2004 was not material. We have not engaged in any hedging activities.  
  
Interest rates. We have no debt, so we limit the following discussion of interest rate risk to risks associated with our investment 
portfolio. We manage our interest rate risk by maintaining an investment portfolio of trading securities, or in the case of our Logility 
subsidiary, held-to-maturity instruments, with high credit quality and relatively short average maturities. These instruments include, 
but are not limited to, money-market instruments, bank time deposits, and taxable and tax-advantaged variable rate and fixed rate 
obligations of corporations, municipalities, and national, state, and local government agencies, in accordance with our investment 
policy. These instruments are denominated in U.S. dollars. The fair market value and carrying value of our securities, including cash 
equivalents, at October 31, 2004 were both approximately $54.7 million.  
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We also hold cash balances in accounts with commercial banks in the United States and foreign countries. These cash balances 
represent operating balances only and are invested in short-term time deposits of a local bank. Such operating cash balances held at 
banks outside the United States are minor and denominated in the local currency.  
  
Many of our investments carry a degree of interest rate risk. When interest rates fall, our income from investments in variable-rate 
securities declines. When interest rates rise, the fair market value of our investments in fixed-rate securities declines. In addition, our 
investments in equity securities are subject to stock market volatility. Due in part to these factors, our future investment income may 
fall short of expectations or we may suffer losses in principal if forced to sell securities that have seen a decline in market value due to 
changes in interest rates. Should our liquidity needs force us to sell fixed-rate securities prior to maturity, we may experience a loss of 
principal. We attempt to limit our exposure to the risks associated with interest rate fluctuations by concentrating a substantial portion 
of our investments in instruments with relatively short maturities. Accordingly, we believe that fluctuations in interest rates will not 
have a material affect on our financial condition or results of operations.  
  
Item 4. Controls and Procedures  
  
The Company’s management, with the participation of the Company’s Chief Executive Officer (“CEO”) and Chief Financial Officer 
(“CFO”), has evaluated the effectiveness of the Company’s disclosure controls and procedures (as such term as defined in Rules 13a-
15(e) and 15d-15(e) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”)) as of the end of the period 
covered by this report. Based on such evaluation, the Company’s CEO and CFO have concluded that, as of the end of such period, the 
Company’s disclosure controls and procedures were effective to ensure that information required to be disclosed by the Company in 
reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported within the time periods 
specified in the Securities and Exchange Commission’s rules and forms.  
  
There have not been any changes in the Company’s internal controls over financial reporting (as such term is defined in Rules 13a-15
(f) and 15d-15(f) under the Exchange Act) during the fiscal quarter to which this report relates that have materially affected, or are 
reasonably likely to materially affect, the Company’s internal control over financial reporting.  
  

PART II - OTHER INFORMATION  
  
Item 1. Legal Proceedings  
  
We are not currently involved in legal proceedings requiring disclosure under this item.  
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Item 2. Unregistered Sales of Equity Securities and Use of Proceeds 
  
The following table summarizes repurchases of our stock in the quarter ended October 31, 2004:  
  

  
The following table summarizes repurchases of stock made by our Logility subsidiary in the quarter ended October 31, 2004:  
  

  
Item 3. Defaults Upon Senior Securities  
  

Fiscal 
Period 

  

Total Number of
Shares Purchased

  

Average Price 
Paid Per Share

  

Total Number of Shares 
Purchased as Part of Publicly 

Announced Plans or Programs

  

Maximum Number of Shares 
that May Yet Be Purchased 

Under the Plans or Programs*

August 1, 2004 through 
August 31, 2004   0  $ 0.00  0  1,752,768

September 1, 2004 
through September 
30, 2004   0  $ 0.00  0  1,752,768

October 1, 2004 through 
October 31, 2004   0  $ 0.00  0  1,752,768

          

Total Fiscal 2005 
Second Quarter   0  $ 0.00  0  1,752,768

          

* The above share purchase authority was approved by the Board of Directors on August 19, 2002, when the Board approved a 
resolution authorizing the Company to repurchase up to 2.0 million shares of Class A common stock. This action was announced 
on August 22, 2002. The authorization has no expiration date. 

Fiscal 
Period 

  

Total Number of 
Shares Purchased

  

Average Price
Paid Per Share

  

Total Number of Shares 
Purchased as Part of Publicly

Announced Plans or Programs

  

Maximum Number of Shares 
that May Yet Be Purchased 

Under the Plans or Programs*

August 1, 2004 through 
August 31, 2004   3,400  $ 4.46  3,400  661,385

September 1, 2004 through 
September 30, 2004   120,300  $ 4.88  120,300   

             541,085
October 1, 2004 through 

October 31, 2004   0  $ 0.00  0  541,085
          

Total Fiscal 2005 Second 
Quarter   123,700  $ 4.87  123,700  541,085

        

* The above share purchase authority was approved by the Logility Board of Directors in November 1998 and in February 2003, 
when the Logility Board approved resolutions authorizing Logility to repurchase an aggregate of up to 1.2 million shares of 
common stock. These actions were announced in November 1998 and on February 19, 2003, respectively. The authorizations have 
no expiration dates. 

Not applicable.  
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Item 4. Submission of Matters to a Vote of Security Holders  
  
  
(a) The Company held its 2004 Annual Meeting of Shareholders on August 16, 2004. 

  
(b) The shareholders elected the following directors at the meeting: 

James C. Edenfield, J. Michael Edenfield, David H. Gambrell, Dennis Hogue, Dr. John J. Jarvis, James B. Miller, Jr., Dr. 
Thomas L. Newberry and Thomas L. Newberry, V.  

  

  
Directors elected by Class A shareholders:  

  
Dennis Hogue: Votes “For:” 17,551,072; Withholding Authority to Vote “For:” 820,417  
John J. Jarvis: Votes “For:” 17,553,203; Withholding Authority to Vote “For:” 818,286  
James B. Miller, Jr.: Votes “For:” 17,551,562; Withholding Authority to Vote “For:” 819,927  

  
Directors elected by Class B shareholders:  

  
James C. Edenfield: Votes “For:” 3,549,994; Votes “Against:” 0  
J. Michael Edenfield: Votes “For:” 3,549,994; Votes “Against:” 0  
David H. Gambrell: Votes “For:” 3,549,994; Votes “Against:” 0  
Dr. Thomas L. Newberry: Votes “For:” 3,549,994; Votes “Against:” 0  
Thomas L. Newberry, V: Votes “For:” 3,549,994; Votes “Against:” 0  

  
Item 5. Other Information  
  

(c) At the Company’s 2004 Annual Meeting of Shareholders, the only Shareholder vote taken was with respect to the election of 
directors. All current directors were nominated for re-election, and all were re-elected. There were no other nominees for 
director. The specific results of that shareholder vote were as follows: 

None.  
  
Item 6. Exhibits  
  

Exhibit 10.1. Asset Purchase Agreement dated as of September 30, 2004 by and among Demand Management, Inc., a Georgia 
corporation, as purchaser; Demand Management, Inc., a Missouri corporation, as Seller; and Stephen Johnston and Michael 
Campbell, as shareholders.  

  
Exhibits 31.1-31.2. Rule 13a-14(a)/15d-14(a) Certifications  

  
Exhibit 32.1. Section 906 Certifications  
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SIGNATURES  
  
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its 
behalf by the undersigned thereunto duly authorized.  
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  AMERICAN SOFTWARE, INC.

Date: December 8, 2004
 

By:
 

/s/ James C. Edenfield 

    James C. Edenfield
    President, Chief Executive
    Officer and Treasurer

Date: December 8, 2004
 

By:
 

/s/ Vincent C. Klinges

   Vincent C. Klinges
    Chief Financial Officer

Date: December 8, 2004
 

By:
 

/s/ Deirdre J. Lavender 

    Deirdre J. Lavender
    Controller and Principal
    Accounting Officer



 ˆ18G3YD=3W1L908Q@Š
18G3YD=3W1L908Q

31143 EX10_1 1LOGILITY, INC.
FORM 10-Q

09-Dec-2004 02:08 EST
CLN HTMATL

RR Donnelley ProFile SCS bennv0dc 3*
ESS 0C

CHWFBU-MWS-CX02
8.7.13

Page 1 of 1

Exhibit 10.1 

  
EXECUTION 

ORIGINAL 
  

ASSET PURCHASE AGREEMENT  
  

Dated as of September 30, 2004  
  

by and among  
  

DEMAND MANAGEMENT, INC.  
(a Georgia corporation)  

(as Purchaser)  
  

and  
  

DEMAND MANAGEMENT, INC.  
(a Missouri corporation)  

(as Seller)  
  

and  
  

STEPHEN JOHNSTON and  
MICHAEL CAMPBELL  

(as Shareholders)  
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ASSET PURCHASE AGREEMENT  
  

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) dated as of September 30, 2004, is by and among:  
  

  
 

(i) Demand Management, Inc., a Georgia corporation (“NEWCO”), which is a wholly-owned subsidiary of Logility, Inc., a 
Georgia corporation; 

  
 (ii) Demand Management, Inc., a Missouri corporation (“DMI”); 

  
 (iii) Stephen Johnston, a resident of the State of Missouri (“Johnston”); and 

  
Johnston and Campbell may be individually referred to as a “Shareholder” or collectively as the “Shareholders.” NEWCO, DMI, 
and the Shareholders may be referred to individually as a “Party” or collectively as the “Parties.”  
  

W I T N E S S E T H:  
  

WHEREAS, Johnston and Campbell own collectively twenty thousand (20,000) shares of the common stock, par value one 
dollar ($1.00) per share, of DMI, which shares constitute one hundred percent (100%) of the issued and outstanding shares of capital 
stock of DMI;  
  

WHEREAS, DMI desires to sell, and NEWCO desires to purchase, certain assets of DMI for the consideration and on the terms 
set forth in this Agreement;  
  

NOW, THEREFORE, in consideration of the premises and the mutual covenants and promises hereinafter contained, and other 
good and valuable consideration, the receipt and sufficiency of which the Parties hereby acknowledge, the Parties, intending to be 
legally bound, hereby agree as follows:  
  
1. DEFINITIONS.  
  

 (iv) Michael Campbell, a resident of the State of Missouri (“Campbell”). 

1.1 Defined Terms. When used in this Agreement, the following terms shall have the respective meanings specified therefor 
below.  
  

“Best Efforts” shall mean the efforts that a prudent Person desirous of achieving a result would use in similar circumstances to 
achieve that result as expeditiously as possible; provided, however, that a Person required to use Best Efforts under this Agreement 
will not be thereby required to take actions that would result in a material adverse change in the benefits to such Person of this 
Agreement and the transactions contemplated by this Agreement or to dispose of or make any change to its business, expend any 
material funds or incur any other material burden.  
  

“Breach” shall mean any breach of, or any inaccuracy in, any representation or warranty or any breach of, or failure to perform 
or comply with, any covenant or obligation, in or of this Agreement or any other Contract, or any event that with the passing of time 
or the giving of notice, or both, would constitute such a breach, inaccuracy, or failure.  
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“Business Day” shall mean any day, other than a Saturday, Sunday or a day on which banks located in Atlanta, Georgia, shall 
be authorized or required by law to close.  
  

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time and the regulations promulgated and the 
rulings issued thereunder. Section references to the Code are to the Code, as in effect at the date of this Agreement and any 
subsequent provisions of the Code, amendatory thereof, supplemental thereto or substituted therefor.  
  

“DMI’s Intellectual Property” shall mean any Intellectual Property or rights thereto, owned by DMI or any of its Subsidiaries 
or used or held for use in connection with the business of DMI or any of its Subsidiaries.  
  

“DMI’s Property” shall mean any real property and improvements owned (directly, indirectly, or beneficially), leased, used, 
operated or occupied by DMI or its Subsidiaries.  
  

“Environmental, Health and Safety Liabilities” shall mean any cost, damages, expense, liability, obligation, or other 
responsibility arising from or under any Environmental Law or any other Law, including those consisting of or relating to:  
  

  
 

(i) any environmental, health, or safety matter or condition (including on-site or off-site contamination, occupational safety 
and health and regulation of any chemical substance or product); 

  
 

(ii) any fine, penalty, judgment, award, settlement, Proceeding, damages, loss, claim, demand, or response, remedial or 
inspection cost or expense arising under any Environmental Law or Occupational Safety and Health Law; 

  

 

(iii) financial responsibility under any Environmental Law or other Law for cleanup costs or corrective action, including any 
cleanup, removal, containment, or other remediation or response actions (“Cleanup”) required by any Environmental Law 
or other Law (whether or not such Cleanup has been required or requested by any Governmental or Regulatory Authority 
or any other Person) and for any natural resource damages; or 

  
The terms “removal,” “remedial” and “response action” include the types of activities covered by the United States Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 (CERCLA).  
  

“Environmental Law” shall mean any Law, Order, or other requirement of law, including any principle of common law, 
relating to the protection of human health or the environment, or to the manufacture, use, transport, treatment, storage, disposal, 
release, or threatened release of petroleum products, asbestos, urea formaldehyde insulation, polychlorinated biphenyls or any 
substance listed, classified or regulated as hazardous or toxic, or any similar term, under such Environmental Law.  
  

2  

 (iv) any other compliance, corrective, or remedial measure required under any Environmental Law or other Law. 



 ˆ18G3YD=3PTPZBRQ2Š
18G3YD=3PTPZBRQ

31143 EX10_1 9LOGILITY, INC.
FORM 10-Q

04-Dec-2004 01:38 EST
CLN HTMATL

RR Donnelley ProFile SCS krisk0dc 1*
IFV 0C

CHWFBU-MWS-CX02
8.7

Page 1 of 1

“GAAP” shall mean U.S. generally accepted accounting principles. 
  

“Governmental or Regulatory Authority” shall mean any instrumentality, subdivision, court, administrative agency, 
commission, official or other authority of the United States or any other country or any state, province, prefect, municipality, locality, 
or other government or political subdivision thereof, or any quasi-governmental or private body exercising any regulatory, taxing, 
importing, or other governmental or quasi-governmental authority.  
  

“Indebtedness” of any Person shall mean and include:  
  

  
 

(i) indebtedness for borrowed money or indebtedness issued or incurred in substitution or exchange for indebtedness for 
borrowed money, 

  
 (ii) amounts owing as deferred purchase price for property or services, including all seller notes and “earn-out” payments, 

  
 (iii) indebtedness evidenced by any note, bond, debenture, mortgage, or other debt instrument or debt security, 

  
 

(iv) commitments or obligations by which such Person assures a creditor against loss (including contingent reimbursement 
obligations with respect to letters of credit), 

  
 (v) indebtedness secured by a Lien on assets or properties of such Person, 

  
 (vi) obligations or commitments to repay deposits or other amounts advanced by and owing to third parties, 

  
 (vii) obligations under any interest rate, currency, or other hedging agreement, 

  
 

(viii) any obligation to pay rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, which such obligation is required to be treated as a capitalized lease under GAAP, or 

  
Indebtedness shall not, however, include accounts payable to trade creditors and accrued expenses arising in the Ordinary Course of 
Business consistent with past practice and shall not include the endorsement of negotiable instruments for collection in the Ordinary 
Course of Business.  
  

3  

 
(ix) guarantees or other contingent liabilities (including so called take-or-pay or keep-well agreements) with respect to any 

indebtedness, obligation, claim, or liability of any other Person of a type described in clauses (i) through (viii) above. 
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“Intellectual Property” shall mean any of the following:  
  

  
 

(i) U.S. and non-U.S. patents, and with respect to either, applications and statutory invention registrations, including reissues, 
divisions, continuations, continuations in part, extensions, and reexaminations thereof; 

  
 

(ii) registered and unregistered trademarks, service marks, and other indicia of origin, pending trademark, and service mark 
registration applications, and intent-to-use registrations or similar reservations of marks; 

  
 (iii) registered and unregistered copyrights and mask works, and applications for registration of either; 

  
 (iv) Sites; 

  

 

(v) trade secrets and proprietary information not otherwise listed in (i) through (iv) above, including unpatented inventions, 
invention disclosures, moral and economic rights of authors and inventors (however denominated), confidential 
information, technical data, customer lists, corporate and business names, trade names, trade dress, brand names, know-
how, show-how, mask works, formulae, methods (whether or not patentable), designs, processes, procedures, technology, 
source codes, object codes, computer Software programs, databases, data collections and other proprietary information or 
material of any type, and all derivatives, improvements and refinements thereof, howsoever recorded, or unrecorded; and 

  
“Law” shall mean any statute, law, ordinance, rule or regulation of any Governmental or Regulatory Authority.  

  
“Liability” shall mean, with respect to any Person, any liability or obligation of such Person of any kind, character or 

description, whether known or unknown, absolute or contingent, accrued or unaccrued, disputed or undisputed, liquidated or 
unliquidated, secured or unsecured, joint or several, due or to become due, vested or unvested, executory, determined, determinable or 
otherwise, and whether or not the same is required to be accrued on the financial statements of such Person.  
  

“Liens” shall mean liens, security interests, options, rights of first refusal, claims, easements, mortgages, charges, indentures, 
deeds of trust, rights of way, restrictions on the use of real property, encroachments, licenses to third parties, leases to third parties, 
security agreements, or any other encumbrances and other restrictions or limitations on use of real or personal property or 
irregularities in title thereto.  
  

“Material Adverse Change” or “Material Adverse Effect” shall mean:  
  

 (vi) any good will associated with any of the foregoing. 

  
4  

 
(i) when used with respect to DMI, any materially adverse change in or effect on the business, assets, liabilities, results of 

operation, condition (financial or otherwise), 
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or prospects of DMI and its Subsidiaries, taken as a whole, other than changes or effects relating to general economic 
conditions, or general conditions in the information technology infrastructure management services industry, in each case, 
that do not disproportionately affect DMI and its Subsidiaries, or  

  

  
“Order” shall mean any judgment, order, injunction, decree, writ, permit, or license of any Governmental or Regulatory 

Authority or any arbitrator.  
  

“Ordinary Course of Business” shall mean actions taken by a Person if such actions:  
  

 
(ii) when used with respect to NEWCO or DMI, as the case may be, any materially adverse change in or effect on (including 

any material delay) the ability of NEWCO or DMI, as the case may be, to perform its obligations under this Agreement. 

  
 

(i) are consistent in nature, scope, and magnitude with the past practices of such Person and are taken in the ordinary course of 
the normal, day-to-day operations of such Person; 

  
 

(ii) do not require authorization by the board of directors or shareholders of such Person (or by any Person or group of Persons 
exercising similar authority) and do not require any other separate or special authorization of any nature; and 

  
“Permitted Liens” shall mean (i) Liens reflected in the Balance Sheet, (ii) Liens consisting of zoning or planning restrictions or 

regulations, easements, Permits, restrictive covenants, encroachments and other restrictions or limitations on the use of real property 
or irregularities in, or exceptions to, title thereto which, individually or in the aggregate, do not materially detract from the value of, or 
impair the use of, such property by DMI or its Subsidiaries, and (iii) Liens for current taxes, assessments, or governmental charges or 
levies not yet due and payable.  
  

“Person” shall mean and include an individual, a partnership, a joint venture, a corporation, a limited liability company, a 
limited liability partnership, a trust, an incorporated organization, any other form of legal entity, and a Governmental or Regulatory 
Authority.  
  

“Proceeding” shall mean any action, arbitration, audit, hearing, investigation, litigation, or suit (whether civil, criminal, 
administrative, judicial, or investigative, whether formal or informal, whether public or private) commenced, brought, conducted, or 
heard by or before, or otherwise involving, any Governmental or Regulatory Authority.  
  

5  

 
(iii) are similar in nature, scope, and magnitude to actions customarily taken, without any separate or special authorization, in 

the ordinary course of the normal, day-to-day operations of other Persons that are in the same line of business as such 
Person. 
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“Related Person” shall mean:  
  
With respect to a particular individual:  
  
  
 (i) each other member of such individual’s Family; 

  
 (ii) any Person that is directly or indirectly controlled by any one or more members of such individual’s Family; 

  
 (iii) any Person in which members of such individual’s Family hold (individually or in the aggregate) a Material Interest; and 

  
With respect to a specified Person other than an individual:  
  

 
(iv) any Person with respect to which one or more members of such individual’s Family serves as a director, officer, partner, 

executor, or trustee (or in a similar capacity). 

  
 

(i) any Person that directly or indirectly controls, is directly or indirectly controlled by or is directly or indirectly under 
common control with such specified Person; 

  
 (ii) any Person that holds a Material Interest in such specified Person; 

  
 

(iii) each Person that serves as a director, officer, partner, executor, or trustee of such specified Person (or in a similar 
capacity); 

  
 (iv) any Person in which such specified Person holds a Material Interest; and 

  
For purposes of this definition,  
  

 (v) any Person with respect to which such specified Person serves as a general partner or a trustee (or in a similar capacity). 

  

 

(i) “control” (including “controlling,” “controlled by,” and “under common control with”) means the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of a Person, whether through the 
ownership of voting securities, by contract, or otherwise, and shall be construed as such term is used in the rules 
promulgated under the Securities Act of 1933 as amended; 

  

 
(ii) the “Family” of an individual includes (A) the individual, (B) the individual’s spouse, (C) any other natural person who is 

related to the individual or the individual’s spouse within the second degree, and (D) any other natural person who resides 
with such individual; and 

  
6  

 

(iii) “Material Interest” means direct or indirect beneficial ownership (as defined in Rule 13d-3 under the Securities Exchange 
Act of 1934) of voting securities or other voting interests representing at least ten percent (10%) of the outstanding voting 
power of a Person or equity securities or other equity interests representing at least ten percent (10%) of the outstanding 
equity securities or equity interests in a Person. 
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“Sites” shall mean internet domain names, applications, and reservations therefor, uniform resource locators and the 
corresponding Internet sites.  
  

“Software” means any computer program, operating system, applications system, firmware, or Software of any nature, whether 
operational, under development or inactive, including all object code, source code, technical manuals, user manuals and other 
documentation therefor, whether in machine-readable form, programming language, or any other language or symbols, and whether 
stored, encoded, recorded, or written on disk, tape, film, memory device, paper, or other media of any nature.  
  

“Subsidiary” shall mean, with respect to any Person, (i) any corporation more than 50% of whose stock of any class or classes 
having by the terms thereof ordinary voting power to elect a majority of the directors of such corporation (irrespective of whether at 
the time stock of any class or classes of such corporation shall have or might have voting power by reason of the happening of any 
contingency) is owned by such Person directly or indirectly through one or more Subsidiaries of such Person and (ii) any partnership, 
association, joint venture, or other entity in which such Person directly or indirectly through one or more Subsidiaries of such Person 
has more than a 50% equity interest.  
  

“Taxes” shall mean all taxes, assessments, charges, duties, fees, levies, or other governmental charges, including all federal, 
state, local, foreign, and other income, franchise, profits, gross receipts, capital gains, capital stock, transfer, sales, use, value added, 
occupation, property, excise, severance, windfall profits, stamp, license, payroll, social security, withholding and other taxes, 
assessments, charges, duties, fees, levies, or other governmental charges of any kind whatsoever (whether payable directly or by 
withholding and whether or not requiring the filing of a Return (as defined below)), all estimated taxes, deficiency assessments, 
additions to tax, penalties and interest and shall include any liability for such amounts as a result either of being a member of a 
combined, consolidated, unitary or affiliated group or of a contractual obligation to indemnify any Person or other entity.  
  

“Working Capital” shall mean the current assets of an entity, less the current liabilities of such entity, determined in 
accordance with GAAP and in a manner consistent with the policies and principles used by such entity in connection with the 
preparation of its financial statements, including its balance sheet. Current assets shall include cash and cash equivalents, accounts 
receivable, prepaid expenses and other prepaid items, inventory, and other current assets. Current liabilities shall include accounts 
payable and other current liabilities and shall not include the current portion of long-term Indebtedness of the entity.  
  

1.2 Additional Defined Terms. In addition to the terms defined in Section 1.1, the following terms shall have the respective 
meanings assigned thereto in the sections indicated below.  
  

  
7  

Defined Term 
  

Section 

Active Employees   Section 8.1(a)
Adjustment Amount   Section 2.8
Agreed Claims  Section 9.3(c)
Agreement   Preamble
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8  

Allocation   Section 2.5
Assets   Section 2.1
Assignment and Assumption Agreement   Section 2.7(a)(ii)
Assumed Liabilities   Section 2.4(a)
Balance Sheet   Section 3.6(a)
Balance Sheet Date   Section 3.6(a)
Bill of Sale   Section 2.7(a)(i)
Campbell   Preamble
Cash Adjustment   Section 2.8(a)
Certificate   Section 9.3(a)
Closing   Section 2.6
Closing Balance Sheet   Section 2.9(a)
Closing Cash   Section 2.3(a)
Closing Date   Section 2.6
Closing Financial Statements   Section 2.9(a)
Closing Working Capital 
Competing Business 
Confidential Information   

Section 2.9(a) 
Section 5.8(b) 
Section 5.8(d) 

Contract   Section 3.2(a)
DMI   Preamble
DMI Contract   Section 3.12(a)
DMI Indemnitee 
DMI’s Software   

Section 9.2(b) 
Section 3.16(m)(i)

DSE   Section 5.7
Employment Agreement   Section 2.7(a)(vi)
Employee Benefit Plans   Section 3.20(a)
ERISA   Section 3.20(a)
Escrow Agreement
Estimated Cash 
Estimated Working Capital   

Section 2.7(a)(vii) 
Section 2.3(b) 
Section 2.3(b) 

Excluded Assets 
General Escrow Amount 
GTSA   

Section 2.2 
Section 2.3(c) 
Section 5.8(c) 

Hired Active Employee   Section 8.1(b)(i)
Independent Accountant   Section 2.9(c)
Indemnified Party   Section 9.3(a)
Indemnifying Party   Section 9.3(a)
IRS   Section 3.20(c)
Johnston   Preamble
NEWCO   Preamble
NEWCO Indemnitee   Section 9.2(a)
Losses   Section 9.2(a)
Monthly Financial Statements   Section 5.3(c)
Multiemployer Plan   Section 3.20(c)
Party   Preamble
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1.3 Construction. In this Agreement, unless the context otherwise requires:  

  

PBGC   Section 3.20(c)
Permit   Section 3.24
Pre-Closing Periods   Section 3.14(b)
Purchase Price   Section 2.3
Restricted Contracts   Section 2.10
Restricted Party  Section 5.8(b)
Retained Liabilities  Section 2.4(b)
Returns   Section 3.14(a)
Shareholder   Preamble
Single Employer Plan   Section 3.20(e)
Tax Escrow Amount   Section 2.3(c)
Unaudited Estimated Balance Sheet   Section 3.6(a)
Unaudited Estimated Balance Sheet Date
VAR  

Section 3.6(a)
Section 3.18(b)

VEBAs   Section 3.20(a)
WARN   Section 3.19(l)
Warranty Claims 
Working Capital Adjustment   

Section 3.28 
Section 2.8(a)

(a) any reference in this Agreement to “writing” or comparable expressions includes a reference to facsimile transmission or 
comparable means of communication;  
  

(b) words expressed in the singular number shall include the plural and vice versa, words expressed in the masculine shall 
include the feminine and neuter gender and vice versa;  
  

(c) references to Sections, Exhibits, Schedules, and Recitals are references to sections, exhibits, schedules, and recitals of this 
Agreement;  
  

(d) reference to “day” or “days” are to calendar days;  
  

(e) this “Agreement” or any other agreement or document shall be construed as a reference to this Agreement or, as the case may 
be, such other agreement or document as the same may have been, or may from time to time be, amended, varied, novated, or 
supplemented; and  
  

(f) “include,” “includes,” and “including” are deemed to be followed by “without limitation” whether or not they are in fact 
followed by such words or words of similar import.  
  

1.4 Schedules and Exhibits. The Schedules and Exhibits to this Agreement are incorporated into and form an integral part of this 
Agreement. If an Exhibit is a form of agreement, such agreement, when executed and delivered by the parties thereto, shall constitute 
a document independent of this Agreement.  
  

9  
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1.5 Knowledge. Where any representation or warranty contained in this Agreement is expressly qualified by reference to the 
knowledge of DMI, DMI confirms that it has made due and diligent inquiry as to the matters that are the subject of such 
representations and warranty.  
  
2. SALE AND TRANSFER OF ASSETS; CLOSING.  
  

2.1 Assets To Be Sold. Upon the terms and subject to the conditions set forth in this Agreement, at the Closing, but effective as 
of the Closing Date, DMI shall sell, convey, assign, transfer, and deliver to NEWCO, and NEWCO shall purchase and acquire from 
DMI, free and clear of any Liens other than Permitted Liens, all of DMI’s right, title, and interest in and to the following property and 
assets, real, personal, or mixed, tangible and intangible, of DMI, of every kind and description, wherever located (but excluding the 
Excluded Assets):  
  
  
 (i) all real property, including the real property described in Schedule 3.10; 

  
 (ii) all tangible personal property, including those items described in Schedule 3.9; 

  
 (iii) all inventories; 

  
 (iv) all accounts receivable; 

  

 
(v) all written Contracts listed in Schedule 3.12(a); all oral Contracts specifically listed on Schedule 3.12(a); and all 

outstanding offers or solicitations made by or to DMI to enter into any Contract, as specifically listed on Schedule 3.12
(a); 

  
 (vi) all Permits and all pending applications therefor or renewals thereof; 

  

 

(vii) all data and records related to the operations of DMI, including client and customer lists and records, referral sources, 
research and development reports and records, production reports and records, service and warranty records, equipment 
logs, operating guides and manuals, financial and accounting records, creative materials, advertising materials, 
promotional materials, studies, reports, correspondence and other similar documents and records and (subject to any 
federal, state, local, municipal, foreign, international, multinational or other constitution, law, ordinance, principle of 
common law, code, regulation, statute or treaty) copies of all personnel records and other records described in Section 
2.2(vii) of this Agreement; 

  
 

(viii) all of the intangible rights and property of DMI, including Intellectual Property, going concern value, goodwill, 
telephone, telecopy, and e-mail addresses and listings, and those items listed in Schedules 3.16(a) and (c); 

  
10 

 
(ix) all insurance benefits, including rights and proceeds, arising from or relating to the Assets or the Assumed Liabilities 

prior to the Closing Date, unless expended in accordance with this Agreement; 
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(x) all claims of DMI against third parties relating to the Assets, whether choate or inchoate, known or unknown, contingent or 
noncontingent, including all such claims listed in Schedule 2.1(x); and 

  
All of the property and assets to be transferred to NEWCO under this Agreement are referred to collectively in this Agreement as the 
“Assets.”  
  
Notwithstanding the foregoing, the transfer of the Assets pursuant to this Agreement shall not include the assumption of any Liability 
related to the Assets unless NEWCO expressly assumes that Liability pursuant to Section 2.4(a) of this Agreement.  
  

2.2 Excluded Assets. Notwithstanding anything to the contrary contained in Section 2.1 or elsewhere in this Agreement, the 
following assets of DMI (collectively, the “Excluded Assets”) are not part of the sale and purchase contemplated under this 
Agreement, are excluded from the Assets, and shall remain the property of DMI after the Closing:  
  

 
(xi) all rights of DMI relating to deposits and prepaid expenses, claims for refunds and rights to offset in respect thereof that are 

not listed in Schedule 2.2(iv) and that are not excluded under Section 2.2(viii). 

  
 (i) all cash, cash equivalents, and short-term investments; 

  
 (ii) all minute books, stock records, and corporate seals; 

  
 (iii) the shares of capital stock of DMI held in treasury; 

  
 

(iv) those rights relating to deposits and prepaid expenses and claims for refunds and rights to offset in respect thereof listed in 
Schedule 2.2(iv); 

  
 (v) all insurance policies and rights thereunder (except to the extent specified in Section 2.1(ix) and (x) of this Agreement); 

  
 (vi) all of the DMI Contracts, except those listed in Schedule 3.12(a); 

  
 (vii) all personnel records and other records that DMI is required by law to retain in its possession; 

  
 (viii) all claims for refund of Taxes and other governmental charges of whatever nature; 

  
 (ix) all rights in connection with, and assets of, the Employee Benefit Plans; 

  
 

(x) all rights of DMI under this Agreement, the Bill of Sale, the Assignment and Assumption Agreement, and the Escrow 
Agreement; and 

  
11 

 (xi) the property and assets expressly designated in Schedule 2.2(xi). 
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2.3 Consideration for the Assets.  
  
  
 (a) Purchase Price. The consideration for the Assets (the “Purchase Price”) will be: 

  
 (i) Nine Million Five Hundred Thousand Dollars ($9,500,000.00), adjusted by: 

  
 

(A) adding the amount of Closing Working Capital (defined in Section 2.9(a) of this Agreement) (if it is a positive 
number) or subtracting the amount of Closing Working Capital (if it is a negative number) and 

  
 

(B) subtracting the amount of cash, cash equivalents, and short-term investments, as reflected on each of the Closing 
Financial Statements (“Closing Cash”), and 

  
(b) Calculation of Payments at Closing. At least two (2) Business Days, but not more than five (5) Business Days prior to the 

Closing Date, the Parties shall review the Unaudited Estimated Balance Sheet (unless a more recent balance sheet is available, in 
which case the Parties shall use said balance sheet) and determine:  
  

 (ii) the assumption of the Assumed Liabilities. 

  
 

(i) the sum of the cash, cash equivalents, and short-term investments, as reflected on the Unaudited Estimated Balance Sheet 
(the “Estimated Cash”), and 

  
(c) Disbursements of Payments at Closing. At the Closing, in accordance with Section 2.7(b) of this Agreement, NEWCO shall 

deliver to DMI the Purchase Price, with adjustments, as follows:  
  

 

(ii) the amount of Working Capital reflected on the Unaudited Estimated Balance Sheet (the “Estimated Working Capital”); 
provided, however, that, in calculating the amount of Estimated Working Capital, the amount of Working Capital will 
assume the recognition of revenue related to the provision of maintenance services in connection with the DMI Software 
that was recognized consistent with the past practices of DMI. 

  
 

(i) by wire transfer to the account of DMI as set forth on Schedule 2.3(c)(i), the sum of Seven Million Nine Hundred Sixty-
seven Thousand Dollars ($7,967,000.00), adjusted by: 

  
 

(A) adding the amount of Estimated Working Capital (if it is a positive number) or subtracting the Estimated Working 
Capital (if it is a negative number) and 

  
 (B) subtracting the amount of Estimated Cash, and 

  
 

(ii) Five Hundred Thousand Dollars ($500,000.00) paid to the escrow agent pursuant to the Escrow Agreement as the 
“General Escrow Amount,” as defined in the Escrow Agreement; 

  
12 

 
(iii) One Million Thirty-three Thousand Dollars ($1,033,000.00) paid to the escrow agent pursuant to the Escrow Agreement as 

the “Tax Escrow Amount,” as defined in the Escrow Agreement; and 
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(d) Payment Adjustments. If necessary, the amount paid at Closing shall be adjusted to reflect the amount of the Purchase Price, 

and said adjustment, if any, shall be paid in accordance with Section 2.8 of this Agreement.  
  

2.4 Liabilities.  
  

 (iv) the balance of the Purchase Price by the execution and delivery of the Assignment and Assumption Agreement. 

(a) Assumed Liabilities. On the Closing Date, NEWCO shall assume and agree to discharge only the following Liabilities of 
DMI (the “Assumed Liabilities”):  
  

  

 
(i) any trade account payable reflected on the Unaudited Estimated Balance Sheet (other than a trade account payable to any 

Shareholder or a Related Person of DMI or any Shareholder) that remains unpaid at, and is not delinquent as of, the 
Closing Date; 

  

 
(ii) any trade account payable (other than a trade account payable to any Shareholder or a Related Person of DMI or any 

Shareholder) incurred by DMI in the Ordinary Course of Business after the date of the Unaudited Estimated Balance Sheet 
and before the Closing Date that remains unpaid at and is not delinquent as of the Closing Date; 

  

 
(iii) any Liability to DMI’s customers incurred by DMI in the Ordinary Course of Business for nondelinquent orders 

outstanding as of the Closing Date and listed on Schedule 2.4(a)(iii) (other than any Liability arising out of or relating to a 
Breach that occurred prior to the Closing Date); 

  
 

(iv) any Liability arising after the Closing Date under the DMI Contracts described in Schedule 3.12(a) (other than any 
Liability arising out of or relating to a Breach that occurred prior to the Closing Date); 

  

 
(v) any Liability of DMI arising after the Closing Date under any DMI Contract described in Schedule 3.12(a) that is entered 

into by DMI after the date hereof in accordance with the provisions of this Agreement (other than any Liability arising out 
of, or relating to, a Breach that occurred prior to the Closing Date); and 

  
(b) Liabilities Retained by DMI. The Retained Liabilities shall remain the sole responsibility of, and shall be retained, paid, 

performed, and discharged solely by, DMI. “Retained Liabilities” shall mean every Liability of DMI other than the Assumed 
Liabilities, including:  
  

 (vi) any Liability of DMI described in Schedule 2.4(a)(vi). 

  
13 

 
(i) any Liability arising out of or relating to products of DMI to the extent manufactured or sold prior to the Closing Date, 

other than to the extent assumed under Section 2.4(a)(iii), (iv) or (v) of this Agreement; 
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(ii) any Liability under any Contract assumed by NEWCO pursuant to Section 2.4(a) of this Agreement that arises after the 
Closing Date, but that arises out of, or relates to, any Breach that occurred prior to the Closing Date; 

  

 
(iii) any Liability for Taxes, including (A) any Taxes arising as a result of DMI’s operation of its business or ownership of the 

Assets prior to the Closing Date, (B) any Taxes that will arise as a result of the sale of the Assets pursuant to this 
Agreement, and (C) any deferred Taxes of any nature; 

  
 

(iv) any Liability under any Contract not assumed by NEWCO under Section 2.4(a), including any Liability arising out of, or 
relating to, DMI’s credit facilities or any security interest related thereto; 

  
 

(v) any Environmental, Health and Safety Liabilities arising out of or relating to the operation of DMI’s business or DMI’s 
leasing, ownership, or operation of real property; 

  

 
(vi) any Liability under the Employee Benefit Plans or relating to payroll, vacation, sick leave, workers’ compensation, 

unemployment benefits, pension benefits, employee stock option or profit-sharing plans, health care plans or benefits or 
any other employee plans or benefits of any kind for DMI’s employees or former employees or both; 

  
 

(vii) any Liability under any employment, severance, retention, or termination agreement with any employee of DMI or any of 
its Related Persons arising out of employment with DMI; 

  
 

(viii) any Liability arising out of, or relating to, any DMI employee grievance concerning DMI whether or not the affected 
employees are hired by NEWCO; 

  
 (ix) any Liability of DMI to any Shareholder or to any Related Person of DMI or any Shareholder; 

  
 (x) any Liability to indemnify, reimburse, or advance amounts to any officer, director, employee, or agent of DMI; 

  
 

(xi) any Liability to distribute to any of DMI’s shareholders or otherwise to apply all or any part of the consideration received 
under this Agreement; 

  
 (xii) any Liability arising out of any Proceeding pending as of the Closing Date; 

  
 

(xiii) any Liability arising out of any Proceeding commenced after the Closing Date and arising out of, or relating to, any 
occurrence or event happening prior to the Closing Date; 

  
14 

 
(xiv) any Liability arising out of, or resulting from, DMI’s compliance or noncompliance with any Law or Order of any 

Governmental or Regulatory Authority, including any obligation that may be imposed upon NEWCO as a 
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result of the failure of DMI to comply with any bulk sales, bulk transfer, fraudulent conveyance, or similar Law of any 
jurisdiction that may be applicable to some or all of the transactions contemplated by this Agreement;  

  

  
 

(xv) any Liability of DMI under this Agreement or any other document executed in connection with the transactions 
contemplated by this Agreement; 

  
 

(xvi) any Liability arising out of, or related to, DMI’s infringement, or alleged infringement, of any Intellectual Property of any 
other Person; and 

  
2.5 Allocation. The Purchase Price shall be allocated in accordance with Schedule 2.5 (the “Allocation”). After the Closing, the 

Parties shall make consistent use of the Allocation, fair market value, and useful lives specified in Schedule 2.5 for all Tax purposes 
and in all filings, declarations, and reports with the IRS in respect thereof, including the reports required to be filed under Section 
1060 of the Code. NEWCO shall prepare and deliver IRS Form 8594 to DMI within forty-five (45) days after the Closing Date to be 
filed with the IRS. In any Proceeding related to the determination of any Tax, neither NEWCO nor DMI nor Shareholders shall 
contend or represent that the Allocation is not a correct allocation.  
  

2.6 Closing. The purchase and sale provided for in this Agreement (the “Closing”) will take place at the offices of NEWCO’s 
counsel at Suite 2000, 1201 West Peachtree Street, N.E., Atlanta, Georgia 30309, commencing at 10:00 a.m. (local time) on 
September 30, 2004 (the “Closing Date”). Subject to the provisions of Section 10, failure to consummate the purchase and sale 
provided for in this Agreement on the date and time and at the place determined pursuant to this Section 2.6 will not result in the 
termination of this Agreement and will not relieve any Party of any obligation under this Agreement. In such a situation, the Closing 
will occur as soon as practicable, subject to Section 10.  
  

2.7 Closing Obligations. In addition to any other documents to be delivered under other provisions of this Agreement, at the 
Closing:  
  

 (xvii)any Liability of DMI based upon DMI’s acts or omissions occurring after the Closing Date. 

(a) Deliveries of DMI and Shareholders. DMI and Shareholders, as the case may be, shall deliver to NEWCO:  
  

  
 

(i) a bill of sale for all of the Assets that are tangible personal property in the form of Exhibit 2.7(a)(i) (the “Bill of Sale”) 
executed by DMI; 

  

 
(ii) an assignment of all of the Assets that are intangible personal property in the form of Exhibit 2.7(a)(ii), which assignment 

shall also contain NEWCO’s undertaking and assumption of the Assumed Liabilities (the “Assignment and Assumption 
Agreement”) executed by DMI; 

  
15 

 
(iii) for each interest in real property identified on Schedule 3.10, a recordable warranty deed, an Assignment and Assumption 

of Lease in the form of Exhibit 2.7(a)(iii) or such other appropriate document or instrument of transfer, as the case may 
require, each in form and substance satisfactory to NEWCO and its counsel and executed by DMI; 
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(iv) assignments of all DMI’s Intellectual Property Assets and separate assignments of all registered Marks, Patents, and 
Copyrights in the form of Exhibit 2.7(a)(iv) (A) and (C) executed by DMI; 

  

 
(v) such other deeds, bills of sale, assignments, certificates of title, documents, and other instruments of transfer and 

conveyance as may reasonably be requested by NEWCO, each in form and substance satisfactory to NEWCO and its legal 
counsel and executed by DMI; 

  
 

(vi) an employment agreement in the form of Exhibit 2.7(a)(vi), executed by Michael Campbell (the “Employment 
Agreement”); 

  
 

(vii) an escrow agreement in the form of Exhibit 2.7(a)(vii), executed by DMI and each Shareholder and the escrow agent (the 
“Escrow Agreement”); 

  

 
(viii) a certificate executed by DMI and each Shareholder as to the accuracy of their representations and warranties as of the date 

of this Agreement and as of the Closing in accordance with Section 6.1 and as to their compliance with and performance of 
their covenants and obligations to be performed or complied with at or before the Closing in accordance with Section 6.2; 

  

 

(ix) a certificate of the Secretary of DMI: (A) certifying, as complete and accurate as of the Closing, attached copies of the 
articles of incorporation and bylaws, or other appropriate organizational documents of DMI, (B) certifying and attaching 
all requisite resolutions or actions of DMI’s board of directors and shareholders approving the execution and delivery of 
this Agreement, the consummation of the transactions contemplated by this Agreement, and the change of name of DMI, 
and (C) certifying to the incumbency and signatures of the officers of DMI executing this Agreement and any other 
document relating to the transactions contemplated by this Agreement, and (D) accompanied by the requisite documents 
for amending the relevant articles of incorporation and bylaws of DMI, required to effect such change of name, in a form 
sufficient for filing with the appropriate Governmental or Regulatory Authority; and 

  
(b) Deliveries of NEWCO. NEWCO shall deliver to DMI and Shareholders, as the case may be:  

  

 (x) the opinion of DMI’s counsel legal counsel, in the form set forth at Exhibit 6.3. 

  
 

(i) Seven Million Nine Hundred Sixty-seven Thousand Dollars and No Cents ($7,967,000.00) (adjusted as set forth in Section 
2.3(c)(i)) by wire transfer to the account specified on Schedule 2.3(c)(i); 

  
16 

 
(ii) the Escrow Agreement, executed by NEWCO and the escrow agent, together with the delivery of One Million Five 

Hundred Thirty-three Thousand Dollars ($1,533,000.00) to the escrow agent thereunder, by wire transfer to an account 
specified by the escrow agent; 
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 (iii) the Assignment and Assumption Agreement executed by NEWCO; 

  
 (iv) the Employment Agreement executed by NEWCO; 

  

 
(v) a certificate executed by NEWCO as to the accuracy of its representations and warranties as of the date of this Agreement 

and as of the Closing in accordance with Section 7.1 and as to its compliance with and performance of its covenants and 
obligations to be performed or complied with at or before the Closing in accordance with Section 7.2; and 

  
2.8 Calculation and Payment of Any Adjustment Amount. Upon completion of the Closing Financial Statements described in 

Section 2.9 of this Agreement, the Parties shall determine whether any adjustment to the amounts paid at the Closing is necessary and, 
if so, pay it in accordance with this Section 2.8.  
  

  

 

(vi) a certificate of the Secretary of NEWCO certifying, as complete and accurate as of the Closing, attached copies of the 
articles of incorporation and bylaws of NEWCO and certifying and attaching all requisite resolutions or actions of 
NEWCO’s board of directors approving the execution and delivery of this Agreement and the consummation of the 
transactions contemplated by this Agreement and certifying to the incumbency and signatures of the officers of NEWCO 
executing this Agreement and any other document relating to the transactions contemplated by this Agreement. 

 (a) Calculation of Adjustment Amounts. The Parties shall: 

  
 

(i) subtract the amount of the Estimated Working Capital from the amount of the Closing Working Capital and thereby 
determine the “Working Capital Adjustment” and 

  
The Working Capital Adjustment and the Cash Adjustment can each be a positive or negative number. The “Adjustment Amount” 
shall equal the amount of the Working Capital Adjustment less the amount of the Cash Adjustment.  
  

(b) Payment of the Adjustment Amount. If the Adjustment Amount is a positive number, NEWCO will pay the Adjustment 
Amount by wire transfer to the accounts specified on Schedule 2.3(c)(i). If the Adjustment Amount is a negative number, DMI will 
pay the Adjustment Amount to NEWCO by wire transfer. Within three (3) Business Days after the calculation of the Closing 
Working Capital becomes binding and conclusive on the Parties pursuant to Section 2.9 of this Agreement, DMI or NEWCO, as the 
case may be, shall make the wire transfer payment provided for in this Section 2.8.  
  

17 

 
(ii) subtract the amount of the Estimated Cash from the amount of the Closing Cash and thereby determine the “Cash 

Adjustment.” 
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2.9 Adjustment Procedure.  
  

(a) NEWCO shall prepare financial statements (“Closing Financial Statements”) of DMI as of the Closing Date and for the 
period from the date of the Balance Sheet through the Closing Date in accordance with GAAP, including among other things a 
balance sheet (the “Closing Balance Sheet”). NEWCO shall then use the Closing Balance Sheet to determine the Working Capital 
for DMI as of the Closing Date (the “Closing Working Capital”); provided, however, that in calculating the amount of the Closing 
Working Capital the amount of Working Capital shown on the Closing Balance Sheet shall be adjusted to assume the recognition of 
revenue related to the provision of maintenance services in connection with the DMI Software that would have been recognized 
consistent with the past practice of DMI. NEWCO shall deliver the Closing Financial Statements and its determination of the Closing 
Working Capital to DMI within sixty (60) days following the Closing Date.  
  

(b) If, within thirty (30) days following delivery of the Closing Financial Statements and the Closing Working Capital 
calculation, DMI has not given NEWCO written notice of its objection as to the Closing Working Capital calculation (which notice 
shall state the basis of DMI’s objection), then the Closing Working Capital calculated by NEWCO shall be binding and conclusive on 
the Parties and shall be used in computing the Adjustment Amount.  
  

(c) If DMI duly gives NEWCO such notice of objection, and if DMI and NEWCO fail to resolve the issues outstanding with 
respect to the Closing Financial Statements and the calculation of the Closing Working Capital within thirty (30) days of NEWCO’s 
receipt of such objection notice, then DMI and NEWCO shall submit the issues remaining in dispute to a certified public accountant 
employed by one of the four largest national accounting firms with whom no Party has had a business relationship during the three-
year period preceding the Closing Date, or if no such accountant is reasonably available, then to a certified public accountant 
acceptable to all Parties (the “Independent Accountant”) for resolution applying the principles, policies, and practices referred to in 
Section 2.9(a) of this Agreement. If issues are submitted to the Independent Accountant for resolution, then:  
  

  

 

(i) DMI and NEWCO shall furnish or cause to be furnished to the Independent Accountant such work papers and other 
documents and information relating to the disputed issues as the Independent Accountant may request and are available to 
that Party or its agents and shall be afforded the opportunity to present to the Independent Accountant any material relating 
to the disputed issues and to discuss the issues with the Independent Accountant; 

  

 
(ii) the determination by the Independent Accountant, as set forth in a notice to be delivered to both DMI and NEWCO within 

sixty (60) days of the submission to the Independent Accountant of the issues remaining in dispute, shall be final, binding, 
and conclusive on the Parties and shall be used in the calculation of the Closing Working Capital; and 

  
18 

 
(iii) DMI and NEWCO will each bear fifty percent (50%) of the fees and costs of the Independent Accountant for such 

determination. 
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2.10 Consents. If there are any consents referred to in Section 6.8 of this Agreement that have not yet been obtained (or 
otherwise are not in full force and effect) as of the Closing, then in the case of each Contract as to which such consent was not 
obtained (or otherwise are not in full force and effect) (the “Restricted Contracts”), NEWCO may waive the closing conditions as to 
any such consent and either:  
  
  
 (i) elect to have DMI continue its efforts to obtain the consent; or 

  
If NEWCO elects to have DMI continue its efforts to obtain any consents and the Closing occurs, notwithstanding Sections 2.1 and 
2.4 of this Agreement, then neither this Agreement nor the Assignment and Assumption Agreement nor any other document related to 
the consummation of the transactions contemplated by this Agreement shall constitute a sale, assignment, assumption, transfer, 
conveyance, or delivery (or an attempted sale, assignment, assumption, transfer, conveyance, or delivery) of the Restricted Contracts, 
and following the Closing, the Parties shall use Best Efforts, and cooperate with each other, to obtain the consent relating to each 
Restricted Contract as quickly as practicable. Pending the obtaining of such consents relating to any Restricted Contract, the Parties 
shall cooperate with each other in any reasonable and lawful arrangements designed to provide to NEWCO the benefits of use of the 
Restricted Contract for its term (or any right or benefit arising thereunder, including the enforcement for the benefit of NEWCO of 
any and all rights of DMI against a third party thereunder). Once a consent for the sale, assignment, assumption, transfer, conveyance, 
and delivery of a Restricted Contract is obtained, DMI shall promptly assign, transfer, convey, and deliver such Restricted Contract to 
NEWCO, and NEWCO shall assume the obligations under such Restricted Contract assigned to NEWCO from and after the date of 
assignment to NEWCO pursuant to a special-purpose assignment and assumption agreement substantially similar in terms to those of 
the Assignment and Assumption Agreement (which special-purpose agreement the Parties shall prepare, execute, and deliver in good 
faith at the time of such transfer, all at no additional cost to NEWCO).  
  
3. REPRESENTATIONS OF SELLER. DMI and each Shareholder jointly and severally represents, warrants, and agrees as 
follows:  
  

 (ii) elect to have DMI retain that Restricted Contract and all Liabilities arising therefrom or relating thereto. 

3.1 Authority and Enforceability. DMI has the corporate power and authority to execute and deliver this Agreement and the 
other instruments and agreements to be executed and delivered by DMI as contemplated hereby. DMI has the corporate power and 
authority to consummate the transactions contemplated hereby and by the other instruments and agreements to be executed and 
delivered by DMI as contemplated hereby, including the sale, assignment, transfer, and conveyance of the Assets pursuant to this 
Agreement. The execution, delivery, and performance of this Agreement, and all other instruments and agreements to be executed and 
delivered by DMI as contemplated hereby, and the consummation of the transactions contemplated hereby and thereby, have been 
duly authorized by the Board of Directors of DMI. No other corporate or shareholder action on the part of DMI or its shareholders is 
necessary to authorize DMI’s execution, delivery, and performance of this Agreement and such other instruments and agreements and 
the consummation of the transactions contemplated hereby and  
  

19 
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thereby. This Agreement and all other instruments and agreements to be executed and delivered by DMI as contemplated hereby, 
when delivered in accordance with the terms hereof, assuming the due execution and delivery of this Agreement and each such other 
document by the other parties and thereto, shall have been duly executed and delivered by DMI and shall be valid and binding 
obligations of DMI, enforceable against DMI in accordance with their terms, except to the extent that their enforceability may be 
subject to applicable bankruptcy, insolvency, reorganization, moratorium, or similar laws affecting the enforcement of creditors’ 
rights generally and to general equitable principles.  
  

3.2 Consents and Approvals; No Violations.  
  

(a) Other than as set forth on Schedule 3.2(a), the execution and delivery of this Agreement by DMI do not, the execution and 
delivery by DMI of the other instruments and agreements to be executed and delivered by DMI as contemplated hereby will not, and 
the consummation by DMI of the transactions contemplated hereby and thereby will not, result in a violation or breach of, conflict 
with, constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of termination, cancellation, 
payment or acceleration) under, or result in the creation of any Lien on any of the properties or assets of DMI, including the Assets:  
  
  
 (i) any provision of the articles of incorporation or bylaws of DMI or any of its Subsidiaries; 

  

 
(ii) subject to obtaining and making any of the approvals, consents, notices, and filings referred to in Section 3.2(b) of this 

Agreement, any Law or Order applicable to DMI or any of its Subsidiaries or by which any of their respective properties or 
assets may be bound; 

  
(b) Except for such filings and approvals as are set forth on Schedule 3.2(b), no consent, approval, or action of, filing with, or 

notice to any Governmental or Regulatory Authority or private third party is necessary or required under any of the terms, conditions, 
or provisions of any Law or Order applicable to DMI, or any of its Subsidiaries or by which any of their respective properties or 
assets may be bound, any Contract to which DMI, or any of its Subsidiaries, is a party or by which any of them or any of their 
respective assets or properties may be bound, for the execution and delivery of this Agreement by DMI, the performance by DMI of 
its obligations under this Agreement, or the consummation of the transactions contemplated by this Agreement.  
  

3.3 Existence and Good Standing of DMI. DMI is a corporation duly organized, validly existing, and in good standing under the 
laws of the jurisdiction in which it was formed  
  

20 

 

(iii) any of the terms, conditions, or provisions of any note, bond, mortgage, indenture, guarantee, license, franchise, permit, 
agreement, understanding arrangement, contract, commitment, lease, franchise agreement or other instrument or obligation 
(whether oral or written) (each, including all amendments thereto, a “Contract”) to which DMI, or any of its Subsidiaries, 
is a party, or by which they or any of their respective properties or assets is bound. 



 ˆ18G3YD=3PTJB90QÉŠ
18G3YD=3PTJB90Q

31143 EX10_1 27LOGILITY, INC.
FORM 10-Q

04-Dec-2004 01:37 EST
CLN HTMATL

RR Donnelley ProFile SCS krisk0dc 1*
IFV 0C

CHWFBU-MWS-CX02
8.7

Page 1 of 1

and organized. DMI has all requisite corporate power and authority to own its property and to carry on its business as now being 
conducted. DMI is duly qualified to do business and is in good standing in each jurisdiction in which the character or location of the 
properties owned, leased or operated by DMI or the nature of the business conducted by DMI makes such qualification necessary.  
  

3.4 Capital Stock.  
  

(a) DMI has an authorized capitalization consisting of 50,000 shares of common stock, $1.00 par value, of which 20,000 shares 
are issued and outstanding and 30,000 are authorized but unissued.  
  

(b) All such outstanding shares of capital stock have been duly authorized and validly issued, are fully paid and nonassessable, 
and are not subject to, nor were they issued in violation of, any preemptive rights.  
  

(c) Except as described above, no shares of capital stock of DMI are authorized, issued, outstanding, or reserved for issuance. 
There are no outstanding or authorized options, warrants, rights, subscriptions, claims of any character; agreements, obligations, 
convertible or exchangeable securities; or other commitments contingent or otherwise, relating to the capital stock of, or other equity 
or voting interest in, DMI, pursuant to which DMI or any of its Subsidiaries is or may become obligated to issue, deliver, or sell, or 
cause to be issued, delivered, or sold, shares of common stock, any other shares of the capital stock of, or other equity or voting 
interest in, DMI or any securities convertible into, exchangeable for, or evidencing the right to subscribe for or acquire, any shares of 
the capital stock of or other equity or voting interest in, DMI.  
  

(d) There are no outstanding or authorized stock appreciation, phantom stock, profit participation, or similar rights with respect 
to the capital stock of, or other equity or voting interest in, DMI. Neither DMI nor any of its Subsidiaries has any authorized or 
outstanding bonds, debentures, notes, or other Indebtedness the holders of which have the right to vote (or convertible into, 
exchangeable for, or evidencing the right to subscribe for or acquire securities having the right to vote) with the shareholders of DMI 
on any matter. There are no Contracts to which DMI or any of its Subsidiaries is a party or by which they are bound to:  
  

  
 

(i) repurchase, redeem or otherwise acquire any shares of capital stock of, or other equity or voting interest in, DMI or any 
other Person or 

  
There are no outstanding proxies and no voting agreements with respect to any shares of capital stock of, or other equity or voting 
interest in, DMI.  
  

3.5 Subsidiaries and Investments.  
  

 (ii) vote or dispose of any shares of capital stock of, or other equity or voting interest in, DMI. 

(a) Set forth on Schedule 3.5(a) is a complete and accurate list of each Subsidiary of DMI and the jurisdiction of organization of 
such Subsidiaries. Each Subsidiary of DMI is duly  
  

21 
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organized, validly existing, and in good standing under the laws of the jurisdiction of its organization and has all requisite corporate 
power and authority to own its property and to carry on its business as now being conducted.  
  

(b) Set forth on Schedule 3.5(b) is a complete and accurate list of jurisdictions in which each Subsidiary of DMI is qualified or 
licensed to do business. Each Subsidiary of DMI is duly qualified or licensed to do business and is in good standing in each 
jurisdiction in which the character or location of the properties owned, leased, or operated by such Subsidiary or the nature of the 
business conducted by such Subsidiary make such qualification or licensing necessary, except for such jurisdictions where the failure 
to be so qualified or licensed and in good standing could not reasonably be expected to have a Material Adverse Effect with respect to 
DMI.  
  
  
 (c) Each Subsidiary of DMI has the capitalization set forth on Schedule 3.5(c). 

  

 

(i) All of the outstanding shares of capital stock or other equity securities or voting interests, as the case may be, of each 
Subsidiary of DMI has been duly authorized and validly issued, are fully paid and nonassessable and are not subject to, nor 
were they issued in violation of, any preemptive rights and, except as set forth on Schedule 3.5(c), are owned, of record 
and beneficially, by DMI or a Subsidiary of DMI, free and clear of all Liens. 

  

 

(ii) There are no outstanding or authorized options, warrants, rights, subscriptions, claims of any character, agreements, 
obligations, convertible or exchangeable securities, or other commitments, contingent or otherwise relating to the capital 
stock of, or other equity or voting interest in, any Subsidiary of DMI or any securities convertible into, exchangeable for, 
or evidencing the right to subscribe for or acquire any shares of capital stock of, or other equity or voting interest in, such 
Subsidiary, other than such rights granted to DMI or a Subsidiary of DMI. 

  

 

(iii) There are no outstanding or authorized stock appreciation, phantom stock, profit participation, or similar rights with respect 
to the capital stock of, or other equity or voting interest in, any Subsidiary of DMI. Neither DMI nor any of its Subsidiaries 
has any authorized or outstanding bonds, debentures, notes, or other Indebtedness, the holders of which have the right to 
vote (or convertible into, exchangeable for, or evidencing the right to subscribe for or acquire securities having the right to 
vote) with the shareholders of any Subsidiary of DMI on any matter. 

  
 (iv) There are no Contracts to which DMI or any of its Subsidiaries is a party or by which they are bound to: 

  
 

(A) repurchase, redeem, or otherwise acquire any shares of the capital stock of, or other equity or voting interest in, any 
Subsidiary of DMI or 

  
22 

 
(B) vote or dispose of any shares of the capital stock of, or other equity or voting interest in, any Subsidiary of DMI. 

There are no irrevocable proxies and no voting agreements with respect to any shares of the capital stock of, or other 
equity or voting interest in, any Subsidiary of DMI. 
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(d) Neither DMI nor any its Subsidiaries own, directly or indirectly, any capital stock of, or other equity, ownership, proprietary, 
or voting interest in, any Person except as set forth on Schedule 3.5(d).  
  

3.6 Financial Statements; Accounts Receivable; Working Capital.  
  
  
 (a) DMI has furnished NEWCO with: 

  

 
(i) the audited consolidated balance sheets of DMI and its Subsidiaries, if any, as of December 31, 2002, and the related 

audited consolidated statements of operations, shareholders’ equity, and cash flows for the year then ended, all certified by 
DMI’s accountants, 

  

 
(ii) the audited consolidated balance sheets of DMI and its Subsidiaries, if any, as of December 31, 2003 (the “Balance Sheet 

Date”), and the related audited consolidated statements of operations, shareholders’ equity, and cash flows for the year 
then ended, all certified by DMI’s accountants (the “Balance Sheet”) and 

  
The financial statements referred to in this Section 3.6(a), including the footnotes thereto, except as described therein, have been 
prepared in accordance with GAAP consistently applied throughout the periods indicated.  
  

(b) The Balance Sheet and such other audited balance sheets of DMI referred to in Section 3.6(a) of this Agreement fairly 
present the financial condition of DMI and its Subsidiaries at the date thereof and the related statements of operations, shareholders’ 
equity and cash flows fairly present the results of the operations and cash flows of DMI and its Subsidiaries and the changes in their 
financial condition for the periods indicated.  
  

(c) The Unaudited Estimated Balance Sheet fairly presents the financial condition of, DMI and its Subsidiaries, if any, as of the 
date thereof and the related statements of operations, shareholders’ equity and cash flows fairly present the results of operations and 
cash flows of DMI and its Subsidiaries and the changes in their financial condition for the periods indicated.  
  

(d) All of DMI’s (and its Subsidiaries’) accounts and notes receivable as at the Closing Date:  
  

 

(iii) the unaudited consolidated balance sheets of DMI and its Subsidiaries, if any, as at September 30, 2004 (the “Unaudited 
Estimated Balance Sheet Date”) and the related unaudited consolidated statements of operations, shareholders’ equity, 
and cash flows for the nine (9) months then ended, all certified by DMI’s accountants (the “Unaudited Estimated Balance 
Sheet”). 

  
 (i) have arisen from bona fide sales transactions in the Ordinary Course of Business, 

  
23 

 (ii) are carried at values determined in accordance with GAAP consistently applied, 
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 (iii) are legal, valid, and binding obligations of the respective debtors, and 

  
No person has any Lien on, valid set-off against, or counterclaim against any of DMI’s or its Subsidiaries’ accounts or notes 
receivable. No request or Contract for any deduction or discount has been made or is contemplated with respect to any of DMI’s or its 
Subsidiaries’ accounts or notes receivable. No account or note receivable has been collected prior to the due date thereof except in a 
manner consistent with past practices in the Ordinary Course of Business. There has been no material adverse change since the 
Balance Sheet Date in the amount of accounts and notes receivable of DMI or its Subsidiaries or the allowances or reserves with 
respect thereto, or accounts payable of DMI or its Subsidiaries, from that reflected in the Balance Sheet.  
  

(e) DMI maintains accurate books and records reflecting its assets and liabilities and maintains proper and adequate internal 
accounting controls to ensure that:  
  

 
(iv) shall be good, valid, and collectible, except to the extent of the reserves taken into account in the determination of the 

Closing Working Capital. 

  
 (i) transactions are executed only with management’s authorization; 

  
 

(ii) transactions are recorded as necessary to permit preparation of the consolidated financial statements of DMI and its 
Subsidiaries and to maintain accountability for the consolidated assets of DMI and its Subsidiaries; 

  
 (iii) access to DMI’s assets is permitted only in accordance with management’s authorization; 

  
 (iv) the reporting of the assets DMI and its Subsidiaries is compared with existing assets at regular intervals; and 

  
3.7 Liabilities. Neither DMI nor any of its Subsidiaries has any claims, obligations, liabilities, or Indebtedness, whether absolute, 

accrued, contingent or otherwise, except for (i) claims, obligations, liabilities or Indebtedness set forth in the Balance Sheet or 
specifically disclosed in the footnotes thereto, and (ii) accounts payable to trade creditors and accrued expenses incurred subsequent 
to the Balance Sheet Date in the Ordinary Course of Business.  
  

3.8 Books and Records. The respective minute books of DMI and its Subsidiaries, as previously made available to NEWCO and 
its representatives, contain accurate records of all meetings of, and corporate action taken by (including action taken by written 
consent), the respective shareholders and Boards of Directors of DMI and each Subsidiary. Neither DMI nor any Subsidiary has any 
of its records, systems, controls, data, or information recorded, stored, maintained, operated, or otherwise wholly or partly dependent 
on or held by any means (including any electronic, mechanical or photographic process, whether computerized or not) that (including 
all means of access thereto and therefrom) are not under the exclusive ownership and direct control of DMI or a Subsidiary.  
  

24 

 
(v) accounts, notes, and other receivables and inventory are recorded accurately, and proper and adequate procedures are 

implemented to effect the collection thereof on a current and timely basis. 
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3.9 Title to Personal Properties. Except as set forth on Schedule 3.9, DMI or one of its Subsidiaries has good title to or, in the 
case of leased assets, a valid leasehold interest in, free and clear of all Liens, except for Permitted Liens, all of the tangible and 
intangible personal property and assets reflected in the Balance Sheet or thereafter acquired, except for properties and assets disposed 
of in the Ordinary Course of Business, consistent with past practice, since the date of the Balance Sheet. DMI and its Subsidiaries 
own or have the exclusive right to use all of the tangible personal properties and assets necessary for the conduct of their business as 
currently conducted. All of the tangible personal property used in the business of DMI and its Subsidiaries is in good operating 
condition and repair, ordinary wear and tear excepted, and is adequate and suitable for the purposes for which it is presently being 
used.  
  

3.10 Owned Real Property. Schedule 3.10 contains an accurate and complete list of all real property owned in whole or in part 
by DMI or any of its Subsidiaries and includes the name of the record title holder thereof and a list of all Indebtedness secured by a 
Lien thereon. DMI and each of its Subsidiaries has good and marketable title in fee simple to all the real property owned by it, free 
and clear of all Liens except for Permitted Liens. All of the buildings, structures, and appurtenances situated on the real property 
owned in whole or in part by DMI or any of its Subsidiaries are in good operating condition and in a state of good maintenance and 
repair (ordinary wear and tear excepted), are adequate and suitable for the purposes for which they are presently being used and, with 
respect to each, DMI or one of its Subsidiaries has adequate rights of ingress and egress for operation of the business of DMI or such 
Subsidiary in the ordinary course. None of such buildings, structures, or appurtenances (or any equipment therein), nor the operation 
or maintenance thereof, violates any restrictive covenant or any provision of any Law or Order, or encroaches on any property owned 
by others. No condemnation Proceeding is pending or, to the knowledge of DMI, threatened that would preclude or impair the use of 
any such property by DMI or such Subsidiary for the purposes for which it is currently used.  
  

3.11 Leased Real Property. Schedule 3.11 contains an accurate and complete list and description of the material terms of all real 
property leases, subleases, and other occupancy agreements to which DMI or any of its Subsidiaries is a party (as lessee or lessor) or 
holds an interest. DMI or one of its Subsidiaries has valid leasehold interests in all leased real property described in each lease set 
forth on Schedule 3.11 (or required to be set forth on Schedule 3.11), free and clear of any and all Liens, except for Permitted Liens. 
Each lease set forth on Schedule 3.11 (or required to be set forth on Schedule 3.11) is in full force and effect; all rents and additional 
rents due to date on each such lease have been paid; in each case, the lessee has been in peaceable possession since the 
commencement of the original term of such lease and is not in default thereunder and no waiver, indulgence or postponement of the 
lessee’s obligations thereunder has been granted by the lessor; and there exists no default or event, occurrence, condition or act 
(including the purchase of the Assets pursuant to this Agreement) that, with the giving of notice, the lapse of time, or the happening of 
any further event or condition, would become a default under such lease. Neither DMI nor any of its Subsidiaries has violated any of 
the terms or conditions under any such lease, and to the knowledge of DMI, all of the covenants to be performed by any other party 
under any such lease have been fully performed. No condemnation Proceeding is pending, or to the knowledge of DMI, threatened, 
that would preclude or impair the use of any such leased real property by DMI or such Subsidiary for the purposes for which it is 
currently used.  
  

25 
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3.12 Material Contracts.  
  

(a) Schedule 3.12(a) sets forth an accurate and complete list of the following Contracts to which DMI or any of its Subsidiaries 
is a party or by which any of them are bound and which are included in the Assets (each, a “DMI Contract”):  
  

  
 

(i) all Contracts that contain restrictions with respect to payment of dividends or any other distribution in respect of the capital 
stock or other equity interests of DMI or any of its Subsidiaries; 

  

 
(ii) all Contracts relating to capital expenditures or other purchases of material, supplies, equipment, or other assets or 

properties (other than purchase orders for inventory or supplies in the Ordinary Course of Business) in excess of $10,000 
individually; 

  

 

(iii) all Contracts involving a loan (other than accounts receivable from trade debtors in the Ordinary Course of Business) or 
advance to (other than travel and entertainment allowances to the employees of DMI and any of its Subsidiaries extended 
in the Ordinary Course of Business), or investment in, any Person or any Contract relating to the making of any such loan, 
advance, or investment; 

  
 (iv) all Contracts involving Indebtedness of DMI or any of its Subsidiaries; 

  
 

(v) all Contracts (including so called take-or-pay or keep-well agreements) under which any Person (other than DMI or any of 
its Subsidiaries) has directly or indirectly guaranteed Indebtedness of DMI or any of its Subsidiaries; 

  
 

(vi) all Contracts granting or evidencing a Lien on any properties or assets of DMI or any of its Subsidiaries, other than a 
Permitted Lien; 

  
 

(vii) all management service, consulting, financial advisory, or any other similar type Contract and any Contracts with any 
investment or commercial bank; 

  
 

(viii) all Contracts limiting the ability of DMI or any of its Subsidiaries to engage in any line of business or to compete with any 
Person; 

  
 

(ix) all Contracts (other than this Agreement and any agreement or instrument entered into pursuant to this Agreement) with 
(A) DMI or any Related Person of DMI (B) any current or former officer or director of DMI or any of its Subsidiaries; 

  

 
(x) all Contracts (including letters of intent) involving the disposition or acquisition or the future disposition or acquisition of 

material assets or properties, or any merger, consolidation, or similar business combination transaction, whether or not 
enforceable; 

  
26 

 
(xi) all Contracts involving any joint venture, partnership, strategic alliance, shareholders’ agreement, co-marketing, co-

promotion, co-packaging, joint development, distribution or similar arrangement; 
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(xii) all Contracts involving any material resolution or settlement of any actual or threatened litigation, arbitration, claim or 
other dispute; 

  
 (xiii) all Contracts involving a confidentiality, standstill, or similar arrangement; 

  
 

(xiv) all Contracts involving leases or subleases of personal property, including capital leases, to which DMI or any of its 
Subsidiaries is a party (as lessee or lessor); 

  
 

(xv) all Contracts that are material to DMI and contain a “change in control” or similar provision or require the consent of the 
other party to assign; 

  
 

(xvi) all Contracts including an indemnity by DMI for or against costs relating to infringement of any of DMI’s Intellectual 
Property; 

  
 (xvii) all network interconnection Contracts; 

  
 

(xviii) all Contracts involving $1,000 or more that are not cancelable by DMI or any of its Subsidiaries without penalty on 
thirty (30) days or less notice; or 

  
(b) Each Contract set forth on Schedule 3.12(a) is in full force and effect and there exists no (i) default or event of default by 

DMI or any of its Subsidiaries or, to the knowledge of DMI, any other party to any such contract with respect to any material term or 
provision of any such Contract or (ii) event, occurrence, condition, or act (including the consummation of the transactions 
contemplated hereby) that, with the giving of notice, the lapse of time or the happening of any other event or condition, would 
become a default or event of default by DMI or any of its Subsidiaries or, to the knowledge of DMI, any other party thereto, with 
respect to any material term or provision of any such Contract. Neither DMI nor any Subsidiary has violated any of the material terms 
or conditions of any contract or agreement set forth on Schedule 3.12(a) (or required to be set forth on Schedule 3.12(a)) and, to the 
knowledge of DMI all of the covenants to be performed by any other party thereto have been fully performed in all material respects. 
DMI has delivered to NEWCO true and complete copies, including all amendments, of each Contract set forth on Schedule 3.12(a).  
  

3.13 Litigation. Except as set forth on Schedule 3.13, there is no Proceeding by (or to the knowledge of DMI any investigation 
by) any Governmental or Regulatory Authority or any other Person pending, or, to the knowledge of DMI, threatened, against or 
affecting the Assets or DMI or any of its Subsidiaries, or any of their properties, assets or rights. Neither DMI nor any of its 
Subsidiaries knows of any valid basis for any such Proceeding. Except as set forth on Schedule 3.13, neither DMI nor any of its 
Subsidiaries is subject to any Order.  
  

3.14 Taxes.  
  

 (xix) all other Contracts that are material to the business of DMI and its Subsidiaries taken as a whole. 

(a) Tax Returns. Except as set forth in Schedule 3.14(a), DMI has timely filed or caused to be timely filed with the appropriate 
taxing authorities all tax returns, statements, forms and reports (including, elections, declarations, disclosures, schedules, estimates, 
and  
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informational tax returns) for Taxes (“Returns”) that are required to be filed by, or with respect to, DMI or any of its Subsidiaries on 
or prior to the Closing Date. The filed Returns have accurately reflected and will accurately reflect all liability for Taxes of DMI for 
the periods covered thereby.  
  

(b) Payment of Taxes. Except as set forth in Schedule 3.14(b), all Taxes and Tax liabilities of DMI for all taxable years or 
periods that end on or before the Closing Date and, with respect to any taxable year or period beginning before and ending after the 
Closing Date, the portion of such taxable year or period ending on and including the Closing Date (“Pre-Closing Periods”) have 
been timely paid or accrued and adequately disclosed and fully provided for on the books and records of DMI in accordance with 
GAAP applied on a consistent basis.  
  

  
 (c) Other Tax Matters. 

  

 

(i) Except as set forth on Schedule 3.14(c)(i), neither DMI nor any of its Subsidiaries has been the subject of an audit or other 
examination of Taxes by the tax authorities of any nation, state, or locality (and no such audit is pending or contemplated) 
nor has DMI or any of its Subsidiaries received any notices from any taxing authority relating to any issue that could 
adversely affect the Tax liability of DMI or any of its Subsidiaries. 

  

 

(ii) Except as set forth on Schedule 3.14(c)(ii), neither DMI nor any of its Subsidiaries, as of the Closing Date, (A) has entered 
into an agreement or waiver or been requested to enter into an agreement or waiver extending any statute of limitations 
relating to the payment or collection of Taxes of DMI or any of its Subsidiaries, (B) is presently contesting the Tax liability 
of DMI or any of its Subsidiaries before, any court, tribunal or agency, (C) has granted a power-of-attorney relating to Tax 
matters to any person or (D) has applied for and/or received a ruling or determination from a taxing authority regarding a 
past or prospective transaction of DMI. 

  

 
(iii) Neither DMI nor any of its Subsidiaries has been included in any “consolidated,” “unitary” or “combined” Return provided 

for under the law of the United States, any non-U.S. jurisdiction or any state or locality with respect to Taxes for any 
taxable period for which the statute of limitations has not expired. 

  

 
(iv) All Taxes that DMI or any of its Subsidiaries is (or was) required by law to withhold or collect in connection with amounts 

paid or owing to any employee, independent contractor, creditor, shareholder, or other third party have been duly withheld 
or collected, and have been timely paid over to the proper authorities to the extent due and payable. 
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(v) Except as set forth on Schedule 3.14(c)(v), no written claim has ever been made by any taxing authority in a jurisdiction 

where DMI or any of its Subsidiaries does not file Returns that DMI or any of its Subsidiaries is or may be subject to 
taxation by that jurisdiction. 
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(vi) There are no tax sharing, allocation, indemnification, or similar agreements in effect as between DMI or any predecessor or 

Related Person thereof and any other party (including DMI and any predecessors or Related Persons thereof) under which 
NEWCO or DMI could be liable for any Taxes or other claims of any party. 

  

 
(vii) Neither DMI nor any of its Subsidiaries has applied for, been granted, or agreed to any accounting method change for 

which it will be required to take into account any adjustment under Section 481 of the Code or any similar provision of the 
Code or the corresponding tax laws of any nation, state, or locality. 

  
 

(viii) No election under Section 341(f) of the Code has been made or shall be made prior to the Closing Date to treat DMI or any 
of its Subsidiaries as a consenting corporation, as defined in Section 341 of the Code. 

  
 

(ix) Neither DMI nor any of its Subsidiaries is a party to any agreement that would require it to make any payment that would 
constitute an “excess parachute payment” for purposes of Sections 280G and 4999 of the Code. 

  
 (x) No indebtedness of DMI consists of “corporate acquisition indebtedness” within the meaning of Section 279 of the Code. 

  
 (xi) DMI is not a “foreign person” within the meaning of Section 1445 of the Code. 

  
(d) International Tax; State and Local Tax. DMI has engaged the services of Alston & Bird LLP to assist DMI in negotiating 

with various international, state, and local taxing authorities to settle outstanding international, state, and local tax liabilities of DMI. 
On behalf of DMI, Alston & Bird LLP has negotiated various settlements or closing agreements with such taxing authorities. A copy 
of the most recent report of Alston & Bird LLP to DMI is attached as Schedule 3.14(d)(i). The report includes a description of all tax 
years in question, the types of tax, and the settlement amounts with respect to his efforts on behalf of DMI. Except as specifically set 
forth on Schedule 3.14(d)(ii), DMI has entered into a settlement or a closing agreement with each international, state, or local taxing 
authority with which it had, prior to such settlement or closing agreement, any outstanding tax liability, and DMI has no other 
outstanding international, state, and/or local tax liabilities.  
  

3.15 Insurance.  
  

 (xii) DMI has not been a member of an affiliated group (as such term is defined in Section 1504 of the Code). 

(a) Set forth on Schedule 3.15 is an accurate and complete list of each insurance policy that covers DMI and its Subsidiaries or 
their businesses, properties, assets, or employees (including self-insurance). Such policies are in full force and effect, all premiums 
thereon have been paid, and DMI and its Subsidiaries are otherwise in compliance in all material respects with the terms and 
provisions of such policies.  
  

29 
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(b) Neither DMI nor any of its Subsidiaries is in default under any of the insurance policies set forth on Schedule 3.15 (or 
required to be set forth on Schedule 3.15) and there exists no event, occurrence, condition, or act (including the purchase of the Assets 
pursuant to this Agreement) that, with the giving of notice, the lapse of time or the happening of any other event or condition, would 
become a default thereunder.  
  

(c) Neither DMI nor any of its Subsidiaries has received any notice of cancellation or non-renewal of any such policy or 
arrangement nor has the termination of any such policies or arrangements been threatened, and there exists no event, occurrence, 
condition or act (including the purchase of the Assets pursuant to this Agreement) that, with the giving of notice, the lapse of time, or 
the happening of any other event or condition, would entitle any insurer to terminate or cancel any such policies.  
  

(d) Since December 31, 2003, there has not been any material adverse change in DMI’s or any Subsidiary’s relationship with its 
insurers or in the premiums payable pursuant to such policies. Schedule 3.15 also sets forth a list of all pending claims and the claims 
history for DMI and each of its Subsidiaries during the past three (3) years (including with respect to insurance obtained but not 
currently maintained).  
  

3.16 Intellectual Property.  
  

(a) List of DMI’s Intellectual Property. Schedule 3.16(a) sets forth each item of Intellectual Property owned or held for use by 
DMI or any of its Subsidiaries; provided, however, that copyrights that are not the subject of a registration or application therefor and 
items included in clause (v) of the definition of Intellectual Property above shall be listed only if they are of a nature that reasonably 
allows for the listing thereof. For each listed item, Schedule 3.16(a) sets forth:  
  
  
 (i) the owner, 

  
 (ii) the jurisdiction where issued, registered, legally sanctioned, filed, or the equivalent, 

  
 (iii) the jurisdictions where used or expected to be used by DMI or any of its Subsidiaries, and 

  
(b) DMI as Licensor. Schedule 3.16(b) sets forth each item of Intellectual Property licensed by DMI or any of its Subsidiaries as 

licensor, together with:  
  

 
(iv) the particulars of any registrations or issuances, including all relevant dates, inventors’ names, application numbers, and 

the status thereof. 

  
 (i) the owner, 

  
 (ii) the licensee (and any third party beneficiaries), 

  
30 

 (iii) the jurisdiction(s) where licensed for use, 
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 (iv) license agreement, listed by date and earliest expiry, with respect to each such item of Intellectual Property, and 

  
(c) DMI as Licensee. Schedule 3.16(c) sets forth each license or other agreement by which DMI or any of its Subsidiaries has 

obtained rights under any Intellectual Property, together with the identity of the licensor and licensee, the type of rights licensed, and 
the Intellectual Property licensed.  
  

(d) Sufficiency and Rights. The Intellectual Property and rights under licenses and agreements set forth on Schedules 3.16(a) 
and (c) include all Intellectual Property rights necessary or material to DMI or any of its Subsidiaries to conduct its business(es) as 
and where conducted on the Closing Date and as contemplated to be conducted in the near term (including all necessary rights to 
install licensed Intellectual Property on such CPUs, such numbers of CPUs, and CPUs of such models or processing capacity as 
currently used). Neither DMI nor any of its Subsidiaries uses any Intellectual Property that is not owned by DMI or a Subsidiary or 
licensed under an agreement listed in Schedule 3.16(c). Neither DMI’s business operations nor any of its Subsidiaries’ business 
operations (including the manufacturing, marketing, licensing, sale or distribution of products and the general conduct and operation 
of the business of DMI and its Subsidiaries) violates, infringes, misappropriates, or misuses any Intellectual Property rights or 
licenses thereof.  
  

(e) Proper Registration. Each item of Intellectual Property listed on Schedule 3.16(a), shown as registered, filed, issued, or 
applied for, has been duly and validly registered in, filed in or issued by, the official governmental registrars and/or issuers (or 
officially recognized issuers) of patents, trademarks, copyrights or Internet domain names, in the various jurisdictions (national, state, 
provincial, prefectural and local) indicated on such Schedules, and except as set forth on Schedule 3.16(e), each such registration, 
filing and/or issuance:  
  

 (v) whether the license permits the licensee to sublicense the subject Intellectual Property. 

  

  

  
Except as set forth on Schedule 3.16(e), there are no actions that must be taken or payments that must be made within one hundred 
and eighty (180) days following the Closing Date that, if not taken, would adversely affect the Intellectual Property or the right to use 
same as and where used as of the Closing Date. DMI or one of its Subsidiaries has the exclusive right to file, prosecute, and maintain 
all applications and registrations with respect to the Intellectual Property set forth on Schedule 3.16(a).  
  

(f) Copies Delivered to NEWCO. Copies of all items of DMI’s Intellectual Property that have been reduced to writing or other 
tangible form have been delivered by DMI to NEWCO (including true and complete copies of all related licenses, and amendments 
and modifications thereto).  
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 (i) has not been abandoned, canceled or otherwise compromised, 

 (ii) has been maintained effective by all requisite filings, renewals and payments, and 

 (iii) remains in full force and effect as of the Closing Date. 
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(g) Defaults under Licenses. To the extent DMI is using, or has used, any Intellectual Property under license in the business of 
DMI or any of its Subsidiaries, including the Intellectual Property listed in Schedule 3.16(c), no notice of a material default of such 
license has been sent or received by DMI and/or any of its Subsidiaries which default remains uncured, and the execution, delivery, or 
performance of DMI’s obligations under this Agreement and under the other instruments and agreements to be executed and delivered 
as contemplated hereby will not result in such a default. Each such license agreement is a legal, valid, and binding obligation of DMI 
or any of its Subsidiaries and the relevant other parties thereto, enforceable in accordance with the terms thereof and the transactions 
contemplated by this Agreement will not breach the terms thereof.  
  

(h) Liens. Except as set forth on Schedule 3.16(h), DMI or one of its Subsidiaries owns or is licensed to use DMI’s Intellectual 
Property free and clear of any Liens, other than Permitted Liens, without obligation to pay any royalty or any other fees with respect 
thereto.  
  

(i) Notice of Claims. Except as set forth on Schedule 3.16(i), neither DMI nor any of its Subsidiaries have received any notice of 
any claim, or a threat of any claim, from any third party, and no third party claims are pending:  
  

  

 
(i) challenging the right of DMI or any of its Subsidiaries to use any Intellectual Property or alleging any violation, 

infringement, misuse, or misappropriation by DMI or any of its Subsidiaries of Intellectual Property or indicating that the 
failure to take a license would result in any such claim, or 

  
(j) Claims Made. Except as set forth on Schedule 3.16(j) neither DMI nor any of its Subsidiaries have made any claim of a 

violation, infringement, misuse, or misappropriation by any third party (including any employee or former employee of DMI or any 
of its Subsidiaries) of its rights to, or in connection with, any DMI’s Intellectual Property, which claim is pending. Except as set forth 
on Schedule 3.16(j), neither DMI nor any of its Subsidiaries have entered into any agreement to indemnify any other Person against 
any charge of infringement of any Intellectual Property, other than indemnification provisions contained in purchase orders or license 
agreements arising in the Ordinary Course of Business.  
  

(k) Work for Hire. DMI and its Subsidiaries have secured valid written assignments from all consultants, contractors, and 
employees (both current and former) who contributed to the creation or development of DMI’s Intellectual Property. Such 
assignments assign to DMI all rights to such contributions that DMI or one of its Subsidiaries do not already own by operation of law. 
  

(l) Steps to Preserve Confidentiality. Each of DMI and its Subsidiaries have published internal policies and taken all other 
necessary and reasonable steps to protect and preserve the confidentiality of all of DMI’s or its Subsidiaries’ trade secrets and other 
proprietary  
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(ii) challenging the ownership rights of DMI or any of its Subsidiaries in any DMI’s Intellectual Property or asserting any 

opposition, interference, invalidity, termination, abandonment, unenforceability, or other infirmity of any DMI’s 
Intellectual Property. 
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and confidential information including know-how, source codes, databases, data collections, customer lists, schematics, ideas, 
algorithms, and processes. Any disclosure of such information to, and use by, any third party has been pursuant to the terms of a 
written confidentiality agreement between such third party and DMI or its Subsidiaries. Neither DMI nor any of its Subsidiaries has 
breached any agreements of non-disclosure or confidentiality or is currently alleged or claimed to have done so. Except as set forth on 
Schedule 3.16(l), DMI has neither made, nor entered into any agreement to make, any of DMI’s source codes available to any other 
Person, including any escrow agent.  
  

(m) Software. In no way limiting the generality of the other representations of this Agreement, including those set forth in this 
Section 3.16, Schedule 3.16(m) sets forth an accurate and complete list and description of:  
  
  
 (i) all Software owned, marketed, licensed, used, or under development by DMI (“DMI’s Software”) and 

  
Except as set forth on Schedule 3.16(m), and except for operating system software that is generally commercially available, no other 
Software is used or required to provide the functionality required under any Contract relating to DMI’s Software with any customer of 
DMI.  
  
Except as explained on Schedule 3.16(m), DMI has good title to, and has the full right to use and transfer to NEWCO, all of DMI’s 
Software, free and clear of any Lien. No rights of any third party are necessary to market, license, sell, modify, update, and/or create 
derivative works for DMI’s Software.  
  
With respect to all of DMI’s Software:  
  

 
(ii) a product description, the language in which DMI’s Software is written, and the type of hardware platform(s) on which 

DMI’s Software runs. 

  

 
(i) DMI maintains machine-readable master-reproducible copies, source code listings, technical documentation, and user 

manuals for the most current releases or versions of DMI’s Software and for all earlier releases or versions thereof 
currently being supported by DMI; 

  
 (ii) in each case, the machine-readable copy substantially conforms to the corresponding source code listing; 

  
 

(iii) DMI’s Software is written in the language set forth on Schedule 3.16(m), for use on the hardware set forth on Schedule 
3.16(m) with standard operating systems; 

  
 (iv) DMI’s Software can be maintained and modified by programmers currently employed by DMI; and 

  
33 

 
(v) DMI’s Software operates in accordance with the user manual therefor and DMI has no knowledge of, and have received no 

written notice with respect to, any material operating defects with respect to any of DMI’s Software. 
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None of DMI’s Software, or its past or current uses, has violated or infringed upon, or is violating or infringing upon, any Software, 
patent, copyright, trade secret, or other Intellectual Property of any Person. No Person is violating or infringing upon, or has violated 
or infringed upon at any time, any of DMI’s Software.  
  
Except as set forth on Schedule 3.16(m), none of DMI’s Software is owned by, or registered in the name of, any current or former 
shareholder, partner, director, executive, officer, employee, salesman, agent, customer, representative, contractor, or Related Person 
of DMI nor does any such Person have any interest in any of DMI’s Software or any right to any of DMI’s Software, including the 
right to royalty payments.  
  

(n) Internet Domain Names. Except as set forth on Schedule 3.16(n), for the twelve-month period prior to the Closing Date, the 
internet domain names and uniform resource locaters listed in Schedule 3.16(a) direct and resolve to the appropriate internet protocol 
addresses and are and have been accessible to Internet users on those certain computers used by DMI to make the Sites (as defined in 
the definition of Intellectual Property) so accessible substantially twenty-four (24) hours per day, seven (7) days per week and are, 
and have been, operational for downloading content from the those certain computers used by DMI to make the Sites so accessible on 
a twenty-four (24) hours per day, seven (7) days per week basis. DMI or one of its Subsidiaries has fully operational back-up copies 
of the Sites (and all related Software, databases, and other information), made from the current versions of the Sites as accessible to 
Internet users. From the date hereof until the Closing Date, back-up copies have been made no less frequently than every fourteen 
days and such back-up copies have been stored in a safe and secure environment, fit for the back-up such media, and are not located 
at the same location of the server supporting the Sites. DMI has no reason to believe that the Sites will not operate or will not continue 
to be accessible to internet users on substantially a 24/7 basis prior to, at the time of, and after the Closing Date.  
  

3.17 Compliance with Laws. DMI and each of its Subsidiaries has complied and is in compliance with all applicable Laws and 
Orders except where the failure to so comply, individually and in the aggregate, could not reasonably be expected to have a Material 
Adverse Effect with respect to DMI. Neither DMI nor any of its Subsidiaries has received any notice that any violation of the 
foregoing is being or may be alleged.  
  

3.18 Suppliers, VARs, and Customers.  
  

(a) Suppliers. Schedule 3.18(a) sets forth each supplier accounting for more than $1,000 of consolidated purchases of DMI and 
its Subsidiaries, taken as a whole, during the twelve-month period immediately preceding the Closing Date.  
  

(b) VARs. Schedule 3.18(b) sets forth: (i) the name of each value-added reseller, distributor, agent, or representative (each, a 
“VAR”) that distributes, markets, or arranges for customers of DMI to license any of DMI’s Software and (ii) whether there is a 
written agreement between DMI and the VAR. If there is an agreement, either written or oral, between DMI and the VAR, then such 
Contract is listed on Schedule 3.12.  
  

34 
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(c) Customers. Schedule 3.18(c) sets forth each customer accounting for more than $1,000 of consolidated sales of DMI and its 
Subsidiaries, taken as a whole, during the twelve-month period immediately preceding the Closing Date, for which DMI is, as of the 
Closing Date, providing maintenance services.  
  

(d) Status of Relationships. The relationships of DMI and its Subsidiaries with each supplier, VAR, and customer listed on 
Schedules 3.18(a) through (c) are good commercial working relationships, and except as set forth on such schedules, no such supplier, 
VAR, or customer has canceled or otherwise terminated, or threatened to cancel or otherwise terminate, its relationship with DMI or 
any of its Subsidiaries. DMI has received no notice that any such supplier, VAR, or customer may cancel or otherwise materially and 
adversely modify its relationship with DMI or any of its Subsidiaries or limit its services, supplies, or materials to DMI or any of its 
Subsidiaries, or its usage or purchase of the services and products of DMI and its Subsidiaries either as a result of the transactions 
contemplated by this Agreement or otherwise. Notwithstanding anything set forth in this Section 3.18, however, DMI has terminated, 
effective on or prior to the Closing Date, that certain Managing Agency Agreement Between Demand Management, Inc. and Demand 
Solutions (Europe) Ltd., dated April 2, 1999.  
  

3.19 Employment Relations.  
  

(a) DMI and each of its Subsidiaries has been and is in compliance with all applicable laws respecting employment and 
employment practices, terms and conditions of employment, and wages and hours, and has not and is not engaged in any unfair labor 
practice.  
  

(b) No unfair labor practice complaint against DMI or any of its Subsidiaries is pending before the National Labor Relations 
Board.  
  

(c) There is no labor strike, dispute, slowdown or stoppage actually pending or threatened against or involving DMI or any of its 
Subsidiaries.  
  

(d) No union is currently certified, and there is no union representation question and no union or other organizational activity 
that would be subject to the National Labor Relations Act (20 U.S.C. Section 151 et. seq.) existing or threatened with respect to the 
operations of DMI or any of its Subsidiaries.  
  

(e) No grievance exists, no Proceeding arising out of or under any collective bargaining agreement is pending, and no claim 
therefor has been asserted.  
  

(f) Neither DMI nor any of its Subsidiaries is subject to or bound by any collective bargaining or labor union agreement 
applicable to any Person employed by DMI or any of its Subsidiaries, and no collective bargaining or labor union agreement is 
currently being negotiated by DMI or any of its Subsidiaries.  
  

(g) Neither DMI nor any of its Subsidiaries has experienced any material labor difficulty or work stoppage during the last three 
years.  
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(h) There has not been, and to the knowledge of DMI there will not be, any material adverse change in relations with employees 
of DMI or any of its Subsidiaries as a result of any announcement of the transactions contemplated by this Agreement.  
  

(i) Neither DMI nor any of its Subsidiaries has any Equal Employment Opportunity Commission charges or other claims of 
employment discrimination pending or threatened against it.  
  

(j) No wage and hour department investigation has been made of DMI or any of its Subsidiaries.  
  

(k) There are no occupational health and safety claims against DMI or any of its Subsidiaries.  
  

(l) Since the enactment of the Worker Adjustment and Retraining Notification Act (“WARN”), neither DMI nor any of its 
Subsidiaries has effectuated either (i) a “plant closing” (as defined in WARN) affecting any site of employment or one or more 
facilities or operating units within any site of employment or facility of DMI or any of its Subsidiaries or (ii) a “mass layoff” (as 
defined in WARN) affecting any site of employment or facility of DMI or any of its Subsidiaries. Neither DMI nor any of its 
Subsidiaries has been affected by any transaction or engaged in layoffs or employment terminations sufficient in number to trigger 
application of any similar Law and none of the employees of DMI or any of its Subsidiaries has suffered an “employment loss” (as 
defined in WARN) during the six months prior to the date hereof.  
  

(m) DMI and each of its Subsidiaries is in compliance with the terms and provisions of the Immigration Reform and Control Act 
of 1996, as amended, and all related regulations promulgated thereunder except for such non-compliance which, individually and in 
the aggregate, could not reasonably be expected to have a Material Adverse Effect with respect to DMI.  
  

(n) Prior to the date hereof, DMI has provided NEWCO with an accurate and complete list showing the names of all individuals 
who received compensation from DMI or any of its Subsidiaries for services rendered during calendar year 2003 and during calendar 
year 2004 up to and including the Unaudited Estimated Balance Sheet Date, together with a statement of the full amount paid or 
payable to each such person for services rendered during such fiscal year and for services expected to be rendered during the current 
fiscal year.  
  

3.20 Employee Benefit Plans.  
  

(a) List of Plans. Set forth on Schedule 3.20(a) is an accurate and complete list of all U.S. and non-U.S. (“Employee Benefit 
Plans”), defined as:  
  

  
 

(i) “employee benefit plans,” within the meaning of Section 3(3) of the Employee Retirement Income Security Act of 1974, as 
amended, and the rules and regulations thereunder (“ERISA”); 
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(ii) bonus, stock option, stock purchase, restricted stock, incentive, fringe benefit, “voluntary employees’ beneficiary 

associations” (“VEBAs”), under Section 
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501(c)(9) of the Code, profit sharing, pension, or retirement, deferred compensation, medical, life, disability, accident, 
salary continuation, severance, accrued leave, vacation, sick pay, sick leave, supplemental retirement and unemployment 
benefit plans, programs, arrangements, commitments and/or practices (whether or not insured); and  

  

  
regardless of whether any such plans, programs, arrangements, commitments, contracts, agreements and/or practices (referred to in 
(i), (ii) or (iii) above) are in writing or are otherwise exempt from the provisions of ERISA that have been established, maintained, or 
contributed to (or with respect to which an obligation to contribute has been undertaken) or with respect to which any potential 
liability is borne by DMI or any of its Subsidiaries (including, for this purpose and for the purpose of all of the representations in this 
Section 3.20, any predecessors to DMI or to any of its Subsidiaries and all employers (whether or not incorporated) that would be 
treated, together with DMI, any of its Subsidiaries and/or DMI as a single employer (A) within the meaning of Section 414 of the 
Code or (B) as a result of DMI or any Subsidiary and/or DMI being or having been a general partner of any such employer), since 
September 2, 1974.  
  

(b) Status of Plans. Each Employee Benefit Plan (including any related trust) complies in form with the requirements of all 
applicable laws, including ERISA and the Code, and has at all times been maintained and operated in substantial compliance with its 
terms and the requirements of all applicable laws, including ERISA and the Code. No complete or partial termination of any 
Employee Benefit Plan has occurred or is expected to occur, and no Proceedings have been instituted, and no condition exists and no 
event has occurred that would constitute grounds, under Title IV of ERISA to terminate, or appoint a trustee to administer, any 
Employee Benefit Plan. Neither DMI nor any of its Subsidiaries has any commitment, intention, or understanding to create, modify, 
or terminate any Employee Benefit Plan. Except as required to maintain the tax-qualified status of any Employee Benefit Plan 
intended to qualify under Section 401(a) of the Code, no condition or circumstance exists that would prevent the amendment or 
termination of any Employee Benefit Plan. No event has occurred and no condition or circumstance has existed that would result in a 
material increase in the benefits under or the expense of maintaining any Employee Benefit Plan from the level of benefits or expense 
incurred for the most recent fiscal year ended thereof. No Employee Benefit Plan is a plan described in Section 4063(a) of ERISA.  
  

(c) Liabilities. No Employee Benefit Plan subject to Sections 412 or 418B of the Code or Section 302 of ERISA has incurred 
any accumulated funding deficiency within the meaning of Sections 412 or 418B of the Code or Section 302 of ERISA, respectively, 
or has applied for or obtained a waiver from the Internal Revenue Service (“IRS”) of any minimum funding requirement or an 
extension of any amortization period under Section 412 of the Code or Sections 303 or 304 of ERISA. Except for payments of 
premiums to the Pension Benefit Guaranty Corporation (“PBGC”), which have been timely paid in full, neither DMI nor any of its 
Subsidiaries has incurred any liability (including, for this purpose and for the purpose of all of the representations in this Section 3.21, 
any indirect, contingent, or secondary liability) to the PBGC in connection with any Employee Benefit Plan covering any active, 
retired or former  
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(iii) employment, consulting, termination, and severance contracts or agreements for active, retired, or former employees or 

directors, 
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employees or directors of DMI or any of its Subsidiaries, including any liability under Sections 4069 or 4212(c) of ERISA or any 
penalty imposed under Section 4071 of ERISA, or ceased operations at any facility or withdrawn from any such Employee Benefit 
Plan in a manner that would subject it to liability under Sections 4062, 4063 or 4064 of ERISA, or knows of any facts or 
circumstances that might give rise to any liability of DMI or any of its Subsidiaries to the PBGC under Title IV of ERISA that would 
result in any claims being made against NEWCO by the PBGC.  
  
Neither DMI nor any of its Subsidiaries has incurred any withdrawal liability (including any contingent or secondary withdrawal 
liability) within the meaning of Sections 4201 or 4204 of ERISA to any Employee Benefit Plan that is a “multiemployer plan” (as 
such term is defined in Section 4001(a)(3) of ERISA) (“Multiemployer Plan”), and no event has occurred and no condition or 
circumstance has existed, that presents a material risk of the occurrence of any withdrawal from or the partition, termination, 
reorganization or insolvency of any such Multiemployer Plan that would result in any liability of DMI or any of its Subsidiaries to 
any such Multiemployer Plan.  
  
Neither DMI nor any of its Subsidiaries maintains any Employee Benefit Plan that is a “group health plan” (as such term is defined in 
Section 5000(b)(1) of the Code or Section 607(1) of ERISA) that has not been administered and operated in all respects in compliance 
with the applicable requirements of Part 6 of Subtitle B of Title I of ERISA and Section 4980B of the Code and neither DMI nor any 
of its Subsidiaries is subject to any liability, including additional contributions, fines, taxes, penalties or loss of tax deduction as a 
result of such administration and operation. No Employee Benefit Plan that is such a group health plan is a “multiple employer 
welfare arrangement,” within the meaning of Section 3(40) of ERISA. Each Employee Benefit Plan that is intended to meet the 
requirements of Section 125 of the Code meets such requirements, and each program of benefits for which employee contributions are 
provided pursuant to elections under any Employee Benefit Plan meets the requirements of the Code applicable thereto. Neither DMI 
nor any of its Subsidiaries maintains any Employee Benefit Plan that is an “employee welfare benefit plan” (as such term is defined in 
Section 3(1) of ERISA) that has provided any “disqualified benefit” (as such term is defined in Section 4976(b) of the Code) with 
respect to which an excise tax could be imposed.  
  
Neither DMI nor any of its Subsidiaries maintains any Employee Benefit Plan (whether qualified or non-qualified under Section 401
(a) of the Code) providing for post-employment or retiree health, life insurance and/or other welfare benefits and having unfunded 
liabilities, and neither DMI nor any of its Subsidiaries have any obligation to provide any such benefits to any retired or former 
employees or active employees following such employees’ retirement or termination of service. Neither DMI nor any of its 
Subsidiaries has any unfunded liabilities pursuant to any Employee Benefit Plan that is not intended to be qualified under Section 401
(a) of the Code.  
  
Neither DMI nor any of its Subsidiaries has incurred any liability for any tax or excise tax arising under Chapter 43 of the Code, and 
no event has occurred and no condition or circumstance has existed that could give rise to any such liability.  
  
No asset of DMI or any of its Subsidiaries is subject to any lien arising under Section 302(f) of ERISA or Section 412(n) of the Code, 
and no event has occurred and no condition or  
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circumstance has existed that would give rise to any such lien. Neither DMI nor any of its Subsidiaries has been required to provide 
any security under Section 307 of ERISA or Sections 401(a)(29) or 412(f) of the Code, and no event has occurred and no condition or 
circumstance has existed that would give rise to any such requirement to provide any such security.  
  
There are no actions, suits, claims or disputes pending, or, to the knowledge of DMI, threatened, anticipated or expected to be 
asserted against or with respect to any Employee Benefit Plan or the assets of any such plan (other than routine claims for benefits 
and appeals of denied routine claims). No civil or criminal action brought pursuant to the provisions of Title I, Subtitle B, Part 5 of 
ERISA is pending, threatened, anticipated, or expected to be asserted against DMI or any of its Subsidiaries or any fiduciary of any 
Employee Benefit Plan, in any case with respect to any Employee Benefit Plan. No Employee Benefit Plan or any fiduciary thereof 
has been the direct or indirect subject of an audit, investigation or examination by any governmental or quasi-governmental agency.  
  

(d) Contributions. Full payment has been timely made of all amounts that DMI or any of its Subsidiaries is required, under 
applicable law or under any Employee Benefit Plan or any agreement relating to any Employee Benefit Plan to which DMI or any of 
its Subsidiaries is a party, to have paid as contributions or premiums thereto as of the last day of the most recent fiscal year of such 
Employee Benefit Plan ended prior to the date hereof. All such contributions and/or premiums have been fully deducted for income 
tax purposes and no such deduction has been challenged or disallowed by any governmental entity, and to the knowledge of DMI and 
its Subsidiaries, no event has occurred and no condition or circumstance has existed that would give rise to any such challenge or 
disallowance. DMI has made adequate provision for reserves to meet contributions and premiums and any other liabilities that have 
not been paid or satisfied because they are not yet due under the terms of any Employee Benefit Plan, applicable law or related 
agreements. Benefits under all Employee Benefit Plans are as represented and have not been increased subsequent to the date as of 
which documents have been provided.  
  

(e) Funded Status; Withdrawal Liability. As of the date of this Agreement, the current value of the accumulated benefit 
obligations (based upon actuarial assumptions that are in the aggregate reasonable in all respects and have been furnished to and 
relied upon by NEWCO) under each Employee Benefit Plan which is covered by Title IV of ERISA and which is a “single employer 
plan” (as such term is defined in Section 4001(a)(15) of ERISA) (“Single Employer Plan”) did not exceed the current fair value of 
the assets of each such Single Employer Plan allocable to such accrued benefits, and since the Balance Sheet Date, there has been:  
  
  
 (i) no Material Adverse Change in the financial condition of any Single Employer Plan, 

  
 (ii) no change in the actuarial assumptions with respect to any Single Employer Plan, and 
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(iii) no increase in benefits under any Single Employer Plan as a result of plan amendments, written interpretations or 

announcements (whether written or not), change in applicable law or otherwise, 
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which, individually or in the aggregate, would result in the current value of any Single Employer Plan’s accrued benefits exceeding 
the current value of all such Single Employer Plan’s assets.  
  
No Employee Benefit Plan holds as an asset any interest in any annuity contract, guaranteed investment contract or any other 
investment or insurance contract, policy or instrument issued by an insurance company that, to the knowledge and belief of DMI, is or 
may be the subject of bankruptcy, conservatorship, insolvency, liquidation, rehabilitation or similar Proceedings.  
  
As of the date of this Agreement, using actuarial assumptions and computation methods consistent with Part 1 of Subtitle E of Title 
IV of ERISA, the aggregate liabilities of DMI and its Subsidiaries to all Multiemployer Plans in the event of a complete withdrawal 
therefrom, as of the close of the most recent fiscal year of each Multiemployer Plan ended prior to the date hereof, could not 
reasonably be expected to exceed $50,000. To the knowledge of DMI, there has been no material change in the financial condition of 
any Multiemployer Plan, in any such actuarial assumption or computation method or in the benefits under any Multiemployer Plan as 
a result of collective bargaining or otherwise since the close of each such fiscal year that, individually or in the aggregate, would 
materially increase such liability.  
  

(f) Tax Qualification. Each Employee Benefit Plan intended to be qualified under Section 401(a) of the Code has, as currently in 
effect, been determined to be so qualified by the IRS. Each trust established in connection with any Employee Benefit Plan which is 
intended to be exempt from Federal income taxation under Section 501(a) of the Code has, as currently in effect, been determined to 
be so exempt by the IRS. Each VEBA has been determined by the IRS to be exempt from Federal income tax under Section 501(c)(9) 
of the Code. Since the date of each most recent determination referred to in this paragraph (f), no event has occurred and no condition 
or circumstance has existed that resulted or is likely to result in the revocation of any such determination or that would adversely 
affect the qualified status of any such Employee Benefit Plan or the exempt status of any such trust or VEBA.  
  

(g) Transactions. No “reportable event” (as such term is defined in Section 4043 of ERISA) for which the thirty-day notice 
requirement has not been waived by the PBGC has occurred or is expected to occur with respect to any Employee Benefit Plan. 
Neither DMI nor any of its Subsidiaries nor any of its directors, officers, employees or, to the knowledge of DMI, other persons who 
participate in the operation of any Employee Benefit Plan or related trust or funding vehicle, have engaged in any transaction with 
respect to any Employee Benefit Plan or breached any applicable fiduciary responsibilities or obligations under Title I of ERISA that 
would subject any of them to a tax, penalty or liability for prohibited transactions or breach of any obligations under ERISA or the 
Code or would result in any claim being made under, by or on behalf of any such Employee Benefit Plan by any party with standing 
to make such claim.  
  

(h) Triggering Events. The execution of this Agreement and the consummation of the transactions contemplated hereby, do not 
constitute a triggering event under any Employee Benefit Plan, policy, arrangement, statement, commitment or agreement, whether or 
not legally enforceable, which (either alone or upon the occurrence of any additional or subsequent event) will or may result in any 
payment (whether of severance pay or otherwise), “parachute payment” (as such term is defined in Section 280G of the Code), 
acceleration, vesting or increase in benefits to any employee or former employee or director of DMI or any of its Subsidiaries. No 
Employee Benefit Plan provides for the payment of severance, termination, change in control or similar-type payments or benefits.  
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(i) Documents. DMI has delivered or caused to be delivered to NEWCO and its counsel true and complete copies of all material 
documents in connection with each Employee Benefit Plan, including (where applicable): (i) all Employee Benefit Plans as in effect 
on the date hereof, together with all amendments thereto, including, in the case of any Employee Benefit Plan not set forth in writing, 
a written description thereof; (ii) all current summary plan descriptions, summaries of material modifications, and material 
communications; (iii) all current trust agreements, declarations of trust and other documents establishing other funding arrangements 
(and all amendments thereto and the latest financial statements thereof); (iv) the most recent IRS determination letter, if any, obtained 
with respect to each Employee Benefit Plan intended to be qualified under Section 401(a) of the Code or exempt under Section 501(a) 
or 501(c)(9) of the Code; (v) the annual report on IRS Form 5500-series or 990 for each of the last three years for each Employee 
Benefit Plan required to file such form; (vi) the most recently prepared actuarial valuation report for each Employee Benefit Plan 
covered by Title IV of ERISA; (vii) the most recently prepared financial statements; and (viii) all contracts and agreements relating to 
each Employee Benefit Plan, including service provider agreements, insurance contracts, annuity contracts, investment management 
agreements, subscription agreements, participation agreements, and recordkeeping agreements and collective bargaining agreements.  
  

3.21 Environmental Laws and Regulations. Except as set forth on Schedule 3.21 and except as could not reasonably be expected 
to have a Material Adverse Effect with respect to DMI:  
  

  
 

(i) DMI and each of its Subsidiaries are in compliance with all applicable Environmental Laws, and have obtained, and are in 
compliance with, all Permits required of them under applicable Environmental Laws; 

  
 

(ii) there are no Proceedings by any Governmental or Regulatory Authority or other Person or entity pending, or to the 
knowledge of DMI threatened, against DMI or any of its Subsidiaries under any Environmental Law; and 

  
3.22 Interests in Clients, Suppliers, Etc.. Except as set forth on Schedule 3.22:  

  

 

(iii) there are no facts, circumstances, or conditions relating to the past or present business or operations of DMI or any of its 
Subsidiaries (including the disposal of any wastes, hazardous substances, or other materials), or to any past or present DMI 
Property, that could reasonably be expected to give rise to any Proceeding, or to any liability, under any Environmental 
Law. 

  
 

(i) there are no Contracts, liabilities, or obligations between DMI or any of its Subsidiaries, on the one hand, and any Related 
Person of DMI, on the other hand, and 
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(ii) neither DMI, nor any Related Person of DMI, possesses, directly or indirectly, any financial interest in, or is a director, 

officer or employee of, any Person that is a client, supplier, customer, lessor, lessee, or competitor or potential competitor 
of DMI or any of its Subsidiaries. 
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Ownership of securities of a company whose securities are registered under the Securities Exchange Act of 1934, as amended, of 1% 
or less of any class of such securities shall not be deemed to be a financial interest for purposes of this Section 3.22.  
  

3.23 Bank Accounts and Powers of Attorney. Set forth on Schedule 3.23 is an accurate and complete list showing:  
  

  
 

(i) the name and address of each bank in which DMI or any of its Subsidiaries has an account or safe deposit box, the number 
of any such account or any such box, and the names of all Persons authorized to draw thereon or to have access thereto and 

  
3.24 Permits. DMI has delivered or made available to NEWCO for inspection a true and correct copy of each permit (including 

occupancy permit), certificate, license, consent or authorization of any Governmental or Regulatory Authority (each, a “Permit”) 
obtained or possessed by DMI and its Subsidiaries, each of which is listed on Schedule 3.24. The Permits comprise all registrations or 
filings with or notices to any Governmental or Regulatory Authority that are necessary for the lawful conduct of the businesses of 
DMI and its Subsidiaries as presently conducted, or necessary for the lawful ownership of their properties and assets. All such Permits 
are in full force and effect. DMI and each of its Subsidiaries are compliance with all such Permits. Each such Permit can be renewed 
or transferred in the Ordinary Course of Business by DMI or its Subsidiary, as the case may be. Any applications for the renewal of 
any such Permit that are due prior to the Closing Date will be timely made or filed by DMI or the appropriate Subsidiary prior to the 
Closing Date. No Proceeding to modify, suspend, revoke, withdraw, terminate, or otherwise limit any such Permit is pending or 
threatened, and DMI knows of no valid basis for such Proceeding, including the transactions contemplated hereby. No administrative 
or governmental action or Proceeding has been taken or threatened, in connection with the expiration, continuance, or renewal of any 
such Permit, and DMI knows of no valid basis for any such Proceeding.  
  

3.25 No Changes Since Balance Sheet Date. Except as set forth on Schedule 3.25, since the Balance Sheet Date there has not 
been a Material Adverse Change with respect to DMI; no fact, circumstance, or event exists or has occurred that could reasonably be 
expected to result in a Material Adverse Change with respect to DMI; and neither DMI nor any of its Subsidiaries has:  
  

 
(ii) the names of all Persons, if any, holding powers of attorney from DMI or any of its Subsidiaries and a summary statement 

of the terms thereof. 

  
 (i) amended or restated its charter or bylaws (or comparable organizational or governing documents); 
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 (ii) authorized for issuance, issued, sold, delivered, or agreed or committed to issue, sell or deliver: 
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 (A) any capital stock of, or other equity or voting interest in, DMI or any of its Subsidiaries or 

  
 (B) any securities convertible into, exchangeable for, or evidencing the right to subscribe for or acquire either: 

  
 (I) any shares of capital stock of, or other equity or voting interest in, DMI or any of its Subsidiaries, or 

  
 

(II) any securities convertible into, exchangeable for, or evidencing the right to subscribe for or acquire, any shares 
of the capital stock of, or other equity or voting interest in, DMI or any of its Subsidiaries; 

  

 

(iii) declared, paid, or set aside any dividend or made any distribution with respect to, or split, combined, redeemed, 
reclassified, purchased, or otherwise acquired directly, or indirectly, any shares of capital stock of, or other equity or voting 
interest in, DMI or any of its Subsidiaries, or made any other change in the capital structure of DMI or any of its 
Subsidiaries; 

  
 

(iv) increased the compensation payable (including, but not limited to, wages, salaries, bonuses or any other remuneration) or 
to become payable to any officer, employee, agent, or director of DMI, except for: 

  
 

(A) such increases that were required in accordance with the terms of any Employee Benefit Plan set forth on Schedule 
3.20(a) and 

  
 

(B) salary increases made in the Ordinary Course of Business not exceeding four percent (4%) of the annual base salary 
for any individual; 

  

 
(v) made any bonus, profit sharing, pension, retirement, or insurance payment, distribution or arrangement to or with any 

officer, employee, agent, or director of DMI, except for payments that were already accrued prior to the Balance Sheet 
Date or were required by the terms of any Employee Benefit Plan set forth on Schedule 3.20(a). 

  
 

(vi) entered into, materially amended or become subject to any Contract of a type described in Section 3.12(a) or outside the 
Ordinary Course of Business; 

  
 

(vii) incurred, assumed or modified any Indebtedness not set forth on Schedule 3.12(a), except Indebtedness incurred, assumed 
or modified in the Ordinary Course of Business consistent with past practice; 

  
 (viii) permitted any of its properties or assets to be subject to any Lien (other than Permitted Liens); 
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(ix) sold, transferred, leased, licensed, or otherwise disposed of any assets or properties material to DMI and its Subsidiaries, 

taken as a whole except for (i) sales of inventory in the Ordinary Course of Business consistent with past 
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practice, and (ii) leases or licenses entered into in the Ordinary Course of Business consistent with past practice with 
annual lease or royalty payments that are not reasonably expected to exceed $10,000;  

  

  

 
(x) acquired any business or Person, by merger or consolidation, purchase of substantial assets or equity interests, or by any 

other manner, in a single transaction or a series of related transactions, or entered into any Contract, letter of intent or 
similar arrangement (whether or not enforceable) with respect to the foregoing; 

  

 

(xi) made any capital expenditure or commitment therefor in excess of $10,000 individually or otherwise acquired any assets or 
properties (other than inventory in the Ordinary Course of Business consistent with practice) that are material to DMI and 
its Subsidiaries, taken as a whole, or entered into any Contract, letter of intent or similar arrangement (whether or not 
enforceable) with respect to the foregoing; 

  
 

(xii) entered into, materially amended or become subject to any joint venture, partnership, strategic alliance, shareholders’ 
agreement, co-marketing, co-promotion, co-packaging, joint development or similar arrangement; 

  

 
(xiii) written-off as uncollectible any notes or accounts receivable, except write-offs in the Ordinary Course of Business 

consistent with past practice charged to applicable reserves which individually and in the aggregate are not material to 
DMI and its Subsidiaries, taken as a whole; 

  
 (xiv) canceled or waived any claims or rights of substantial value; 

  
 (xv) made any change in any method of accounting or auditing practice; 

  

 

(xvi) made any tax election or settled and/or compromised any tax liability; prepared any Returns in a manner which is 
inconsistent with the past practices of DMI or such Subsidiary, as the case may be, with respect to the treatment of items 
on such Returns; incurred any material liability for Taxes other than in the Ordinary Course of Business; or filed an 
amended Return or a claim for refund of Taxes with respect to the income, operations or property of DMI or its 
Subsidiaries; 

  

 
(xvii)paid, discharged, settled, or satisfied any claims, liabilities, or obligations (absolute, accrued, asserted or unasserted, 

contingent or otherwise), other than payments, discharges or satisfactions in the Ordinary Course of Business and 
consistent with past practice of liabilities reflected or reserved against in the Balance Sheet; 

  
44 

 
(xviii)established, adopted, entered into, amended or terminated any Employee Benefits Plan or any collective bargaining, thrift, 

compensation or other plan, agreement, trust, fund, policy or arrangement for the benefit of any directors, officers or 
employees; 
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(xvix)conducted its cash management customs and practices (including the collection of receivables and payment of payables) 
other than in the Ordinary Course of Business consistent with past practice; 

  
 

(xx) entered into any contract or letter of intent with respect to (whether or not binding), or otherwise committed or agreed, 
whether or not in writing, to do any of the foregoing; or 

  
3.26 Disclosure. None of this Agreement, the financial statements referred to in Section 3.6 (including the footnotes thereto), 

any Schedule, Exhibit, or certificate delivered pursuant to this Agreement or any document or statement in writing that has been 
supplied to NEWCO or its representatives by or on behalf of DMI, or any of its Subsidiaries or any of its directors, officers, or 
employees in connection with the transactions contemplated by this Agreement, contains any untrue statement of a material fact, or 
omits any statement of a material fact necessary to make the statements contained herein or therein not misleading. There is no fact 
known to DMI that would have a Material Adverse Effect with respect to DMI that has not been set forth in this Agreement, the 
financial statements referred to in Section 3.6 (including the footnotes thereto) any Schedule, Exhibit, or certificate or delivered 
pursuant to this Agreement.  
  

3.27 Government Contracts. Except as set forth on Schedule 3.27, neither DMI nor any of its Subsidiaries:  
  

 
(xi) taken any action that, if taken subsequent to the execution of this Agreement and on or prior to the Closing Date, would 

constitute a breach of the covenants set forth in Section 5.1. 

  
 

(i) has any contracts with any Governmental or Regulatory Authority involving any information, technology, or data that is 
classified under Executive Order 12356 of April 2, 1982; 

  

 
(ii) has any products or services (including research and development) with respect to which it (A) is a supplier, direct or, to 

the knowledge of DMI, indirect, to any of the military services of the United States or the Department of Defense, or (B) to 
the knowledge of DMI, has technology which has or could have military applications; 

  

 
(iii) exports (A) products or technical data under validated licenses or technical data under General License GTDR pursuant to 

the U.S. Export Administration Regulations (15 CFR Parts 768 through 799) or (B) defense articles and defense services 
under the International Traffic in Arms Regulations (22 CFR Subchapter M); or 

  
3.28 Warranty Claims. There are no threatened or pending Warranty Claims against DMI in connection with the sales of DMI’s 

products, which Warranty Claims exceed $10,000 in the aggregate or are not covered by insurance, the proceeds of which will be 
available to DMI at  
  

45 

 (iv) has a Facility Security Clearance under the Department of Defense Industrial Security Program. 
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or after Closing. Except as set forth on Schedule 3.28, neither DMI nor any of its Subsidiaries makes any representations or 
warranties to its customers with regard to the products sold or services delivered by DMI. Schedule 3.28 contains a complete list of 
the threatened or pending Warranty Claims against DMI. At Closing, DMI will provide NEWCO with a complete list of threatened or 
pending Warranty Claims against DMI, to and including Closing. As used herein, the phrase “Warranty Claims” means claims by 
third parties for defects in goods or services sold by DMI, which goods or services the customer claims do not meet the product 
warranty.  
  

3.29 Brokers’ or Finders’ Fees. No agent, broker, Person, or firm acting on behalf of DMI is, or will be, entitled to any 
commission or brokers’ or finders’ fees from DMI or NEWCO, or from any of their Related Persons, in connection with any of the 
transactions contemplated by this Agreement.  
  
4. REPRESENTATIONS OF NEWCO. NEWCO represents, warrants, and agrees as follows:  
  

4.1 Existence and Good Standing of NEWCO; Power and Authority. NEWCO is a corporation duly organized, validly existing, 
and in good standing under the laws of the State of Georgia. NEWCO has the corporate power and authority to execute and deliver 
this Agreement and the other instruments and agreements to be executed and delivered by NEWCO as contemplated hereby. NEWCO 
has the corporate power and authority to consummate the transactions contemplated hereby and thereby, including the purchase of the 
shares pursuant to this Agreement. The execution, delivery, and performance of this Agreement, and all other instruments and 
agreements to be executed and delivered by NEWCO as contemplated hereby, and the consummation of the transactions 
contemplated hereby and thereby, have been duly authorized by NEWCO’s Board of Directors and no other corporate action on the 
part of NEWCO is necessary to authorize the execution, delivery, and performance of this Agreement and such other instruments and 
agreements by NEWCO and the consummation of the transactions contemplated hereby and thereby. This Agreement and all other 
instruments and agreements to be executed and delivered by NEWCO as contemplated hereby, when delivered in accordance with the 
terms hereof, assuming the due execution and delivery of this Agreement and each such other document by the other Parties and 
thereto, shall have been duly executed and delivered by NEWCO and shall be valid and binding obligations of NEWCO, enforceable 
against NEWCO in accordance with their terms, except to the extent that their enforceability may be subject to applicable bankruptcy, 
insolvency, reorganization, moratorium, or similar laws affecting the enforcement of creditors’ rights generally and to general 
equitable principles.  
  

46 
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4.2 Consents and Approvals; No Violations.  
  

(a) Other than as set forth on Schedule 4.2(a) the execution and delivery of this Agreement by NEWCO do not, the execution 
and delivery by NEWCO of the other instruments and agreements to be executed and delivered by NEWCO as contemplated hereby 
will not, and the consummation by NEWCO of the transactions contemplated hereby and thereby will not, result in a violation or 
breach of, conflict with, constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of 
termination, cancellation, payment, or acceleration) under, or result in the creation of any Lien upon any of the properties or assets of 
NEWCO under:  
  
  
 (i) any provision of the articles of incorporation or bylaws of NEWCO; 

  
 

(ii) subject to obtaining and making any of the approvals, consents, notices and filings referred to in Section 4.2(b) of this 
Agreement, any Law or Order applicable to NEWCO or by which any of its properties or assets may be bound; 

  
(b) Except for such filings and approvals as may be set forth on Schedule 4.2(b), no consent, approval, or action of, filing with, 

or notice to any Governmental or Regulatory Authority or private third party is necessary or required under any of the terms, 
conditions, or provisions of any Law or Order, any Contract to which NEWCO is a party or by which any of its properties or assets is 
bound, for the execution and delivery of this Agreement by NEWCO, the performance by NEWCO of its obligations under this 
Agreement, or the consummation of the transactions contemplated hereby.  
  

4.3 Brokers’ or Finders’ Fees. No agent, broker, person or firm acting on behalf of NEWCO is, or will be, entitled to any 
commission or brokers’ or finders’ fees from DMI or from any Related Person of DMI, in connection with any of the transactions 
contemplated by this Agreement.  
  
5. COVENANTS OF DMI.  
  

 
(iii) any Contract to which NEWCO is a party, or by which any of its properties or assets is bound except in the case of clauses 

(i) and (ii) above, for such violations, filings, permits, consents, approvals, notices, breaches or conflicts which could not 
reasonably be expected to have a Material Adverse Effect with respect to NEWCO. 

5.1 Conduct of Business of DMI. 
  

(a) During the period from the date of this Agreement to the Closing Date, DMI and each of its Subsidiaries shall conduct its 
operations (including their working capital and cash management practices) only according to their Ordinary Course of Business and 
shall use their commercially reasonable efforts to preserve intact its business organizations, keep available the services of their 
officers and employees and maintain satisfactory relationships with licensors, suppliers, distributors, clients, and others having 
business relationships with them. Notwithstanding the immediately preceding sentence, prior to the Closing Date, except as may be 
first approved in writing by NEWCO or as is otherwise expressly permitted or required by this Agreement, each of DMI and its 
Subsidiaries shall refrain from the following:  
  
  

47 

 (i) amending or restating its charter or bylaws (or comparable organizational or governing documents); 
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(ii) authorizing for issuance, issuing, selling or delivering (A) any capital stock of, or other equity or voting interest in, DMI or 
any of its Subsidiaries, or (B) any securities convertible into, exchangeable for, or evidencing the right to subscribe for or 
acquire either (1) any shares of capital stock of, or other equity or voting interest in, DMI or any of its Subsidiaries, or (2) 
any securities convertible into, exchangeable for, or evidencing the right to subscribe for or acquire, any shares of the 
capital stock of, or other equity or voting interest in, DMI or any of its Subsidiaries; 

  

 

(iii) declaring, paying, or setting aside any dividend or making any distribution (other than dividends or distributions by any 
Subsidiary of DMI to DMI or any other wholly owned subsidiary of DMI with respect to, or splitting, combining, 
redeeming, reclassifying, purchasing or otherwise acquiring directly, or indirectly, any shares of capital stock of, or other 
equity or voting interest in, DMI or any of its Subsidiaries, or making any other change in the capital structure of DMI or 
any of its Subsidiaries; 

  

 

(iv) increasing the compensation payable (including, but not limited to, wages, salaries, bonuses or any other remuneration) or 
to become payable to any officer, employee, agent, or director of DMI except for (A) such increases that are required in 
accordance with the terms of any Employee Benefit Plan set forth on Schedule 3.20(a), and (B) salary increases made in 
the Ordinary Course of Business not exceeding four percent (4%) of the annual base salary for any individual; 

  

 
(v) making any bonus, profit sharing, pension, retirement or insurance payment, distribution or arrangement to or with any 

officer, employee, agent, or director of DMI except for payments that were already accrued prior to the date hereof or are 
required by the terms of any Employee Benefit Plan set forth on Schedule 3.20(a); 

  

 
(vi) establishing, adopting, entering into, amending or terminating any Employee Benefit Plan or any collective bargaining, 

thrift, compensation or other plan, agreement, trust, fund, policy or arrangement for the benefit of any directors, officers or 
employees; 

  
 

(vii) entering into, materially amending, becoming subject to or terminating any Contract of a type described in Section 3.12(a) 
or outside the Ordinary Course of Business or any real property lease or sublease; 

  
48 

 
(viii) incurring, assuming or modifying any Indebtedness, except Indebtedness for working capital purposes incurred in the 

Ordinary Course of Business, consistent with past practice; 
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(ix) subjecting any of its properties or assets or any capital stock, or other equity or voting interests to any Lien (other than 
Permitted Liens); 

  

 

(x) selling, transferring, leasing, licensing or otherwise disposing of any assets or properties except for (A) sales of inventory 
in the Ordinary Course of Business consistent with past practice, and (B) leases or licenses entered into in the Ordinary 
Course of Business consistent with past practice with annual lease or royalty payments that could not reasonably be 
expected to exceed $10,000 individually; 

  
 

(xi) acquiring any business or Person, by merger or consolidation, purchase of substantial assets or equity interests, or by any 
other manner, in a single transaction or a series of related transactions; 

  
 

(xii) making any capital expenditure or commitment therefor in excess of $10,000 individually or otherwise acquiring any assets 
or properties (other than supplies or inventory in the Ordinary Course of Business consistent with practice); 

  
 

(xiii) entering into, materially amending, becoming subject to or terminating any joint venture, partnership, strategic alliance, 
shareholders’ agreement, co-marketing, co-promotion, co-packaging, joint development or similar arrangement; 

  

 
(xiv) writing-off as uncollectible any notes or accounts receivable, except write-offs in the Ordinary Course of Business 

consistent with past practice charged to applicable reserves which individually and in the aggregate are not material to 
DMI and its Subsidiaries, taken as a whole; 

  
 (xv) canceling or waiving any claims or rights of substantial value; 

  
 (xvi) making any change in any method of accounting or auditing practice other than those required by GAAP; 

  

 

(xvii)making any tax election or settling and/or compromising any tax liability; preparing any Returns in a manner which is 
inconsistent with the past practices of DMI or such Subsidiary, as the case may be, with respect to the treatment of items 
on such Returns; incurring any liability for Taxes other than in the Ordinary Course of Business; or filing an amended 
Return or a claim for refund of Taxes with respect to the income, operations or property of DMI or its Subsidiaries; 

  

 
(xviii)paying, discharging, settling, or satisfying any claims, liabilities, or obligations (absolute, accrued, asserted or unasserted, 

contingent or otherwise), other than payments, discharges, or satisfactions in the Ordinary Course of Business and 
consistent with past practice of liabilities to the extent reflected or reserved against in the Balance Sheet; 

  
49 

 
(xix) taking any action, engaging in any transaction or entering into any Contract that would cause any of the representations set 

forth in Section 3 to be inaccurate or untrue as of the Closing Date; 
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(xx) planning, announcing, implementing or effecting any reduction in force, lay-off, early retirement program, severance 

program or other program or effort concerning the termination of employment of employees of DMI or any of its 
Subsidiaries (other than routine employee terminations for cause); 

  
 

(xxi) taking any action, engaging in any transaction or entering into any Contract that is material to DMI and its Subsidiaries, 
taken as a whole; 

  
 

(xxii)making any loans, advances or capital contributions to, or investments in, any other Person other than loans, advances or 
capital contributions by DMI or any of its Subsidiaries to any direct or indirect wholly owned Subsidiary of DMI; 

  
 

(xxiii)entering into any Contract or letter of intent (whether or not binding) with respect to, or committing or agreeing to do, 
whether or not in writing, any of the foregoing; or 

  
(b) During the period from the date of this Agreement to the Closing Date, DMI and its Subsidiaries shall confer on a regular 

basis with one or more designated representatives of NEWCO to report material operational matters and to report the general status of 
ongoing operations.  
  

(c) DMI shall keep, or cause DMI and its Subsidiaries to keep, all insurance policies currently maintained with respect to DMI 
and its Subsidiaries and its assets and properties, or suitable replacements or renewals, in full force and effect through the close of 
business on the Closing Date.  
  

5.2 Exclusive Dealing. During the period from the date of this Agreement to the earlier of (i) the Closing Date and (ii) the date 
this Agreement is terminated in accordance with its terms, neither DMI nor its Related Persons, officers, directors, employees, agents, 
representatives, consultants, financial advisors, attorneys, accountants and other agents of DMI, nor its Subsidiaries shall take any 
action to, directly or indirectly, encourage, initiate, solicit, or engage in discussions or negotiations with, or provide any information 
to, any Person, other than NEWCO (and its Related Persons and representatives), concerning any purchase of any capital stock of 
DMI or any of its Subsidiaries (other than in connection with the exercise of any options or warrants outstanding on the date hereof) 
or any merger, asset sale, recapitalization, or similar transaction involving DMI or any of its Subsidiaries. No Shareholder shall vote 
said Shareholder’s capital stock of DMI or any of its Subsidiaries in favor of any purchase of any capital stock of DMI or any of its 
Subsidiaries, or any merger, asset sale, recapitalization, or similar transaction involving DMI or any of its Subsidiaries. DMI will 
notify NEWCO as soon as practicable if any Person makes any proposal, offer, inquiry to, or contact with, DMI, with respect to the 
foregoing and shall describe in reasonable detail the identity of any such Person and the substance and material terms of any such 
contact and the material terms of any such proposal.  
  

50 

 
(xxiv)taking any action that, if taken subsequent to the execution of this Agreement and on or prior to the Closing Date, would 

constitute a breach of the representations set forth in Section 3.26. 
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5.3 Review of DMI.  
  

(a) NEWCO may, prior to the Closing Date, directly or through its representatives, including any financing sources of NEWCO, 
review the properties, books and records, and financial and legal condition of DMI and its Subsidiaries, to the extent it reasonably 
believes necessary or advisable to familiarize itself with such properties and other matters. Such review shall not, however, affect the 
representations and warranties made by DMI and Shareholders in this Agreement or the remedies of NEWCO for breaches of those 
representations and warranties. DMI shall, and shall cause each of its Subsidiaries to, permit NEWCO and its representatives to have, 
after the date of execution of this Agreement, full access to the premises and to all the books and records of DMI.  
  

(b) DMI and its Subsidiaries shall cause the officers, employees, counsel, accountants, consultants, and other representatives of 
DMI and each of its Subsidiaries to furnish NEWCO with such financial and operating data and other information with respect to the 
business and properties of DMI and its Subsidiaries as NEWCO shall from time to time reasonably request, including but not limited 
to the internal controls of DMI and its Subsidiaries and the disclosure controls and procedures of DMI and its Subsidiaries to discuss 
such matters as NEWCO may deem reasonably necessary or appropriate for NEWCO to satisfy its obligations under Sections 302 and 
906 of Sarbanes-Oxley Act of 2002 and any rules and regulations relating thereto; provided, however, that such investigation and 
assistance shall not unreasonably disrupt the operations of DMI and its Subsidiaries.  
  

(c) For each month, beginning with January, 2004, DMI shall provide NEWCO with an unaudited consolidated balance sheet 
and related unaudited consolidated statements of operations, changes in shareholders’ equity and cash flows for the month then ended 
within five (5) Business Days of the end of such month (the “Monthly Financial Statements”). The Monthly Financial Statements, 
except as indicated therein, shall be prepared in accordance with GAAP applied on a basis consistent with the Balance Sheet and the 
other financial statements referred to in Section 3.6, except that they need not contain footnotes and will be subject to year-end audit 
adjustments. The Monthly Financial Statements shall fairly present, in all material respects, the financial condition of DMI and its 
Subsidiaries at the date thereof and the related statements of operations, shareholders’ equity and cash flows shall fairly present, in all 
material respects, the results of operations and cash flows of DMI and its Subsidiaries and the changes in their financial conditions for 
the periods indicated.  
  

5.4 Commercially Reasonable Efforts. Subject to the terms and conditions contained herein, DMI and NEWCO shall, and DMI 
shall cause DMI and each of its Subsidiaries to, cooperate and use its commercially reasonable efforts to take, or cause to be taken, all 
appropriate action, and to make, or cause to be made, all filings necessary, proper or advisable under applicable laws and regulations 
and to consummate and make effective the transactions contemplated by this Agreement, including its commercially reasonable 
efforts to obtain, prior to the Closing Date, all Permits, consents, approvals, authorizations, qualifications and Orders and parties to 
Contracts with DMI or any of its Subsidiaries (including landlords) as are necessary for consummation of the transactions 
contemplated by this Agreement and to fulfill the conditions to consummation of the transactions contemplated hereby set forth in 
Section 6 and 7 of this Agreement; provided, however, that no material Contract shall be amended to increase the  
  

51 
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amount payable thereunder or otherwise to be materially more burdensome to DMI or any of its Subsidiaries, to obtain any such 
consent, approval, or authorization, without first obtaining the written approval of NEWCO.  
  

5.5 Public Announcements. Neither DMI nor NEWCO shall, nor shall any of its Related Persons, without the approval of the 
other Party, issue any press releases or otherwise make any public statements with respect to the transactions contemplated by this 
Agreement, except as may be required by applicable law or regulation or by obligations pursuant to any listing agreement with any 
national securities exchange so long as such Party has used commercially reasonable efforts to obtain the approval of the other Party 
prior to issuing such press release or making such public disclosure.  
  

5.6 Notification of Certain Matters. DMI shall give prompt notice to NEWCO of any of the following which occurs, or of which 
it becomes aware, following the date hereof:  
  

  
 

(i) any notice of, or other communication relating to, a default or event that, with notice or lapse of time or both, would 
become a default under any Contract disclosed (or required to be disclosed) on Schedule 3.12; 

  
 

(ii) the occurrence or existence of any fact, circumstance or event which could reasonably be expected to result in any such 
Material Adverse Change; 

  

 

(iii) the occurrence or existence of any fact, circumstance or event that would reasonably be expected to result in (A) any 
representation or warranty made by DMI in this Agreement or in any Schedule, Exhibit or certificate or delivered herewith, 
to be untrue or inaccurate in any material respect, or (B) the failure of any condition precedent to either Party’s obligations; 
and 

  
5.7 Intercompany Accounts. DMI shall cause to be settled at or prior to the Closing all intercompany balances and accounts 

between DMI and any Shareholder; Demand Solutions (Europe) Ltd., a corporation organized under the laws of the United Kingdom 
(“DSE”); or a Related Person of DMI.  
  

5.8 Noncompetition; Nonsolicitation; Nondisclosure; Nondisparagement.  
  

 
(iv) any notice or other communication from any third party alleging that the consent of such third party is or may be required 

in connection with the transactions contemplated by this Agreement. 

(a) Representations. DMI and Shareholders, jointly and severally, represent to, and for the benefit of, NEWCO that:  
  

  
52 

 
(i) each of them understands that NEWCO would not have executed and delivered this Agreement or consummated the 

transactions contemplated in this Agreement if DMI and Shareholders refused to include in this Agreement the restrictive 
covenants set forth in this Section 5.8; 
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(ii) each of them further understands that the inclusion of these restrictive covenants in this Agreement are material conditions 
to this Agreement; 

  
 

(iii) the Territory (as described in Section 5.8(b)) reflects the area in which DMI has operated its business and in which it has 
relationships with other entities that arrange for third parties to license DMI’s Software; 

  
 

(iv) the business conducted in the Territory, including but not limited to the relationships with other entities that arrange for 
third parties to license DMI’s Software, is part of what NEWCO is buying pursuant to this Agreement; and 

  
(b) Noncompetition. For a period of five (5) years after the Closing Date, neither DMI, nor any of its Subsidiaries, nor either of 

the Shareholders (each, a “Restricted Party”) shall directly or indirectly invest in, own, manage, operate, finance, control, advise, 
render services to, or guarantee the obligations of any Person engaged in, or planning to become engaged in, the business of: (i) 
creating logistics-management Software, (ii) marketing, selling, licensing, such Software, (iii) installing or modifying such Software, 
or (iv) consulting or training with respect to such Software, in each case in a manner that is competitive with any computer Software 
product or service that DMI provides to any third party or end user as of the Closing Date, or has so provided within a two-year 
period prior to the Closing Date (“Competing Business”), either directly by a Restricted Party, or indirectly by one or more 
Restricted Parties through other entities that arrange for third parties to license DMI’s Software, within any State of the United States 
of America (other than Alaska and Hawaii) and within any territory defined in any agreement that DMI has with an entity that 
arranges for third parties to license DMI’s Software; provided, however, that a Restricted Party may purchase or otherwise acquire up 
to (but not more than) one percent (1%) of any class of the securities of any Person (but may not otherwise participate in the activities 
of such Person) engaged in a Competing Business, provided such securities are listed on any national or regional securities exchange 
or have been registered under Section 12(g) of the Securities Exchange Act of 1934, as amended.  
  

(c) Nonsolicitation. For a period of five (5) years after the Closing Date, no Restricted Party shall, directly or indirectly:  
  

 
(v) in exchange for the entry into this Agreement by DMI and the Shareholders, including these restrictive covenants, DMI 

received additional compensation or good will for the Assets, resulting in a substantial premium in the Purchase Price, 
which benefits the Shareholders directly. 

  

 
(i) solicit, in furtherance of a Competing Business, the business of any Person who was a customer, supplier, licensee, 

licensor, franchisee, employee, consultant or other business relation of DMI as of the Closing Date, or within one year 
preceding the Closing Date; 

  
53 

 

(ii) cause, induce, or attempt to cause or induce any customer, supplier, licensee, licensor, franchisee, employee, consultant or 
other business relation of DMI on the Closing Date or within one year preceding the Closing Date to cease doing business 
with NEWCO, to deal with any competitor of NEWCO in furtherance of a Competing Business, or in any way interfere 
with its relationship with NEWCO; or 
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(d) Nondisclosure. For five (5) years after the Closing Date, no Restricted Party shall use or disclose any Confidential 

Information that was owned or controlled by DMI as of the Closing Date and was sold, transferred, or otherwise conveyed to 
NEWCO in connection with the transactions contemplated by this Agreement. “Confidential Information” means any non-public 
information (in any form or media) regarding DMI’s: (i) customers, suppliers, licensees, licensors, or franchisees (including lists of 
such Persons), (ii) Software code and modifications, or (iii) methods of operation, programs and databases, patents and designs, 
pricing, billing rates, billing procedures, vendors and suppliers, business methods, finances, management, or any other non-public 
business information relating to DMI (including but not limited to information otherwise and severally protected as a trade secret 
under the Georgia Trade Secrets Act of 1990 (the “GTSA”)) which has value to NEWCO and is treated by NEWCO as being 
confidential; provided, however, that Confidential Information does not include any information that has been voluntarily disclosed to 
the public by NEWCO (except where such public disclosure has been made by DMI without authorization) or that has been 
independently developed and disclosed by others, or that otherwise enters the public domain through lawful means.  
  

(e) Nondisparagement. For five (5) years after the Closing Date, no Restricted Party shall disparage NEWCO or any of 
NEWCO’s shareholders, directors, officers, employees or agents.  
  

(f) Modification of Covenant. If a final judgment of a court or tribunal of competent jurisdiction determines that any term or 
provision contained in this Section 5.8 is invalid or unenforceable, then the Parties agree that the court or tribunal will have the power 
to reduce the scope, duration, or geographic area of the term or provision, to delete specific words or phrases, or to replace any invalid 
or unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the 
intention of the invalid or unenforceable term or provision in order to protect NEWCO’s legitimate business interests in its customer 
relationships, confidential information and trade secrets, and goodwill, as well as the customer relationships, confidential information 
and trade secrets, and goodwill that NEWCO is acquiring from DMI in connection with the consummation of the transactions 
contemplated by this Agreement. It is expressly agreed that each provision of this Section 5.8 is intended to be severable.  
  

(g) Tolling. If a Restricted Party challenges in court the enforceability of any of the terms of this Section 5.8 of this Agreement, 
and such Restricted Party is not enjoined from breaching any of the protective covenants contained herein, and a court of competent 
jurisdiction later finds that the challenged protective covenants at issue are enforceable, then the time periods shall be deemed tolled 
upon the filing of the lawsuit in which the enforceability of this Agreement was challenged until the dispute is finally resolved and all 
periods of appeal have expired.  
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(iii) hire, retain, or attempt to hire or retain any employee or independent contractor of NEWCO or in any way interfere with 

the relationship between NEWCO and any of its employees or independent contractors in furtherance of a Competing 
Business. 
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5.9 Non-Solicitation of Employees.  
  

(a) From and after the Closing Date, no Restricted Party shall, for a period of five (5) years after the Closing Date, knowingly 
solicit for employment any employee of NEWCO; provided, however, that this Section 5.9 shall not preclude a Restricted Party from 
soliciting for employment or hiring any such employee who (i) responds to a general solicitation through a public medium or general 
or mass mailing by or on behalf of such Restricted Party that is not targeted at employees of NEWCO or (ii) contacts such Restricted 
Party directly on such individual’s own initiative.  
  

(b) It is the desire and intent of the Parties that the provisions of this Section 5.9 shall be enforced to the fullest extent 
permissible under the laws and public policies applied in each jurisdiction in which enforcement is sought. If any particular provision 
or portion of this Section 5.9 shall be adjudicated to be invalid or unenforceable, this Section shall be deemed amended to delete 
therefrom such provision or portion adjudicated to be invalid or unenforceable, such amendment to apply only with respect to the 
operation of such Section in the particular jurisdiction in which such adjudication is made.  
  

(c) The Parties recognize that the performance of the obligations under this Section 5.9 by the Restricted Parties is special, 
unique, and extraordinary in character, and that in the event of a Restricted Party’s Breach of the terms and conditions of this Section 
5.9 to be performed by such Restricted Party, NEWCO shall be entitled, if it so elects, to obtain damages for any breach of this 
Section 5.9, or to enforce the specific performance thereof by such Restricted Party or to enjoin such Restricted Party from 
performing such services without the necessity of posting bond or establishing the inadequacy of any remedy at law.  
  

5.10 Employee Matters. DMI shall be responsible for all severance, termination, retention pay, benefits, or similar payments to 
all employees of DMI whose employment with DMI is terminated or who elect to retire, resign, or otherwise terminate their 
employment from DMI. DMI agrees to indemnify and hold NEWCO and its Related Persons harmless on an after-tax basis from and 
against all Losses suffered, incurred, or paid, directly or indirectly, as a result of, in connection with, or arising out of any such 
termination, retirement, or resignation.  
  
6. CONDITIONS TO NEWCO’S OBLIGATIONS. NEWCO’s purchase of the Assets on the Closing Date is conditioned on 
satisfaction or waiver by NEWCO, at or prior to the Closing, of the following conditions:  
  

6.1 Truth of Representations and Warranties. The representations and warranties of DMI and Shareholders contained in this 
Agreement or in any Schedule, Exhibit, or certificate delivered pursuant to this Agreement shall be true and correct in all material 
respects on and as of the Closing Date with the same effect as though such representations and warranties had been made on and as of 
such date, except to the extent that such representations and warranties expressly relate to an earlier date (in which case such 
representations shall be true and correct in all material respects, on and as of such earlier date and except to the extent that such  
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representations and warranties contain a materiality qualifier, in which case they shall be true and correct in all respects, and DMI 
shall have delivered to NEWCO a certificate of an executive officer of DMI, dated the Closing Date, to such effect.  
  

6.2 Performance of Agreements. All of the agreements and covenants of DMI to be performed prior to the Closing pursuant to 
this Agreement shall have been duly performed in all material respects, and DMI shall have delivered to NEWCO a certificate of an 
executive officer of DMI, dated the Closing Date, to such effect.  
  

6.3 Opinion of DMI’s Counsel. DMI shall have furnished NEWCO with a favorable opinion, dated the Closing Date, of Stephen 
M. Hereford, Esq., 9904 Clayton Road, St. Louis, Missouri 63124-1173, in the form and substance set forth in Exhibit 6.3.  
  

6.4 Good Standing and Other Certificates. DMI shall have delivered to NEWCO:  
  

  

 

(i) copies of DMI’s articles of incorporation or other organizational document, as well as the articles of incorporation or 
certificate of incorporation or other organizational document of each Subsidiary, in each case as in effect on the Closing 
Date, including all amendments thereto, in each case certified by the Secretary of State or other appropriate official of its 
jurisdiction of incorporation or formation, 

  

 
(ii) a certificate from the Secretary of State or other appropriate official of its jurisdictions of incorporation or formation to the 

effect that DMI and each of its Subsidiaries is in good standing or subsisting in such jurisdiction and listing all charter 
documents of DMI and such Subsidiaries on file, 

  
 

(iii) a certificate from the Secretary of State or other appropriate official in each State in which DMI or any Subsidiary is 
qualified to do business to the effect that DMI or such Subsidiary is in good standing in such State, 

  
 

(iv) a certificate as to the tax status of DMI and each Subsidiary from the appropriate official in its jurisdiction of incorporation 
or formation and each State in which DMI or such Subsidiary is qualified to do business, and 

  
6.5 No Material Adverse Change. Since the Balance Sheet Date, there shall have been no Material Adverse Change with respect 

to DMI, and no events, facts, or circumstances shall have occurred that could reasonably be expected to result, individually or in the 
aggregate, in a Material Adverse Change with respect to DMI, and DMI shall have delivered to NEWCO a certificate of an executive 
officer of DMI, dated the Closing Date, to such effect.  
  

6.6 No Litigation. No Proceedings shall have been instituted or threatened before a court or other Governmental or Regulatory 
Authority to restrain or prohibit or materially delay or condition any of the transactions contemplated hereby, and DMI shall have 
delivered to NEWCO a certificate of an executive officer of DMI, dated the Closing Date, to such effect.  
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(v) a copy of the bylaws of DMI and each Subsidiary, certified by the Secretary of DMI and each Subsidiary as being true and 

correct and in effect on the Closing Date. 
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6.7 No Injunctions. No preliminary or permanent injunction, decree or other Order shall have been issued by any court or by any 
Governmental or Regulatory Authority that prohibits the consummation of the transactions contemplated by this Agreement and is in 
effect at the Closing.  
  

6.8 Other Consents and Approvals. All other governmental and third-party consents, waivers and approvals, if any, disclosed on 
Schedule 3.2(a) and 3.2(b) or otherwise necessary to permit the consummation of the transactions contemplated by this Agreement 
shall have been received.  
  

6.9 Statutes; Orders. No Law or Order of any kind shall have been enacted, entered, promulgated or enforced by any court or 
Governmental or Regulatory Authority that would prohibit or materially delay the consummation of the transactions contemplated by 
this Agreement or have the effect of making them illegal.  
  

6.10 Proceedings. All Proceedings to be taken in connection with the transactions contemplated by this Agreement and all 
documents incident thereto shall be reasonably satisfactory in form and substance to NEWCO and its counsel, and NEWCO shall 
have received copies of all such documents and other evidences as it or its counsel may reasonably request in order to establish the 
consummation of such transactions and the taking of all Proceedings in connection therewith.  
  

6.11 Employment Agreements. Each of the Persons set forth in Schedule 6.11 hereto shall have executed employment 
agreements with DMI on terms acceptable to NEWCO.  
  

6.12 Amended Returns. Prior to the Closing, DMI shall not have filed or caused to be filed any amended Tax Returns or claims 
for refund without the prior written consent of NEWCO, which consent shall not be unreasonably withheld or delayed, and DMI shall 
have delivered to NEWCO a certificate of an executive officer of DMI, dated the Closing Date, to such effect.  
  

6.13 Prior Tax Agreements. Prior to the Closing, DMI shall have terminated or caused to be terminated any and all of the tax 
sharing, allocation, indemnification, or similar agreements, arrangements or undertakings in effect, written or unwritten, as between 
DMI or any predecessor or Related Person thereof, on the one hand, and DMI and/or any of its Subsidiaries, on the other hand, for all 
Taxes imposed by any government or taxing authority, regardless of the period in which such Taxes are imposed, and there shall be 
no continuing obligation to make any payments under any such agreements, arrangements or undertakings.  
  

6.14 Landlord Consents; Estoppel Certificates. NEWCO shall have received (i) with respect to each of the leases set forth on 
Schedule 3.11, a written consent for the assignment of such lease in form and substance reasonably satisfactory to the NEWCO, and 
(ii) an estoppel certificate from each of the parties to such leases in from and substance reasonably satisfactory to the NEWCO.  
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6.15 Customer Relationships. Each of the customers of DMI listed on Schedule 3.18(c) and designated on such schedule to be a 
“Required Consent” shall have consented in writing to the transactions contemplated by this Agreement.  
  
7. CONDITIONS TO DMI’S OBLIGATIONS. DMI’s sale of the Assets on the Closing Date is conditioned upon satisfaction or 
waiver by DMI, at or prior to the Closing, of the following conditions:  
  

7.1 Truth of Representations and Warranties. The representations and warranties of NEWCO contained in this Agreement or in 
any Schedule, Exhibit or certificate delivered pursuant to this Agreement shall be true and correct in all material respects on and as of 
the Closing Date with the same effect as though such representations and warranties had been made on and as of such date, except to 
the extent that such representations and warranties contain a materiality qualifier, in which case they shall be true and correct in all 
respects, and NEWCO shall have delivered to DMI a certificate of an executive officer of NEWCO, dated the Closing Date, to such 
effect.  
  

7.2 Performance of Agreements. All of the agreements and covenants of NEWCO to be performed prior to the Closing pursuant 
to this Agreement shall have been duly performed in all material respects, and NEWCO shall have delivered to DMI a certificate of 
an executive officer of NEWCO, dated the Closing Date, to such effect.  
  

7.3 No Injunctions. No preliminary or permanent injunction, decree, or other Order shall have been issued by any court or by 
any Governmental or Regulatory Authority that prohibits the consummation of the transactions contemplated by this Agreement and 
is in effect at the Closing.  
  

7.4 Governmental Approvals. All other governmental consents and approvals, if any, necessary to permit the consummation of 
the transactions contemplated by this Agreement shall have been received.  
  

7.5 Statutes; Orders. No Law or Order of any kind shall have been enacted, entered, promulgated or enforced by any court or 
Governmental or Regulatory Authority that prohibits the consummation of the transactions contemplated by this Agreement or has 
the effect of making them illegal.  
  

7.6 Proceedings. All Proceedings to be taken in connection with the transactions contemplated by this Agreement and all 
documents incident thereto shall be reasonably satisfactory in form and substance to DMI and their counsel, and DMI shall have 
received copies of all such documents and other evidences as they or their counsel may reasonably request in order to establish the 
consummation of such transactions and the taking of all Proceedings in connection therewith.  
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8. ADDITIONAL COVENANTS OF PARTIES.  
  

8.1 Employees And Employee Benefits.  
  

(a) Information on Active Employees. For the purpose of this Agreement, the term “Active Employees” shall mean all 
employees employed on the Closing Date by DMI for its business who are:  
  
  
 (i) bargaining unit employees currently covered by a collective bargaining agreement or 

  
(b) Employment of Active Employees by NEWCO.  

  

 
(ii) employed exclusively in DMI’s business as currently conducted, including employees on temporary leave of absence, 

including family medical leave, military leave, temporary disability, or sick leave, but excluding employees on long-term 
disability leave. 

  

 

(i) NEWCO is not obligated to hire any Active Employee, but may hire any Active Employee (a “Hired Active Employee”). 
Subject to any Law, NEWCO will have reasonable access to the facilities and personnel records (including performance 
appraisals, disciplinary actions, grievances and medical records) of DMI for the purpose of preparing for and conducting 
employment interviews with all Active Employees and may, in its discretion, conduct the interviews following the Closing 
Date. Access will be provided by DMI upon reasonable prior notice during normal business hours. 

  

 

(ii) Neither DMI nor either Shareholder nor their Related Persons shall solicit the continued employment of any Active 
Employee (unless and until NEWCO has informed DMI in writing that the particular Active Employee will not receive any 
employment offer from NEWCO) or the employment of any Hired Active Employee after the Closing. NEWCO shall 
inform DMI promptly of the identities of those Active Employees to whom it will not make employment offers. 
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(iii) DMI and Shareholders understand and agree that (A) NEWCO’s expressed intention to extend offers of employment as set 
forth in this section shall not constitute any commitment, Contract, or understanding (expressed or implied) of any 
obligation on the part of NEWCO to any post-Closing employment relationship of any term or duration or upon any terms 
or conditions other than those that NEWCO may establish pursuant to individual offers of employment, if any, and (B) 
employment offered by NEWCO is “at will” and may be terminated by NEWCO or by an employee at any time for any 
reason (subject to any written commitments to the contrary made by NEWCO or an employee and Laws). Nothing in this 
Agreement shall be deemed to prevent or restrict in any way the right of NEWCO to terminate, reassign, promote, or 
demote any of the Hired Active Employees after the Closing or to change adversely or favorably the title, powers, duties, 
responsibilities, functions, locations, salaries, other compensation or terms or conditions of employment of such 
employees. 
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(c) Salaries and Benefits.  
  

  

 

(i) DMI shall be responsible for (A) the payment of all wages and other remuneration due to Active Employees with respect to 
their services as employees of DMI through the close of business on the Closing Date, including pro rata bonus payments 
and all vacation pay earned prior to the Closing Date; (B) the payment of any termination or severance payments and the 
provision of health plan continuation coverage in accordance with the requirements of COBRA and Sections 601 through 
608 of ERISA; and (C) any and all payments to employees required under the WARN Act, if applicable. Notwithstanding 
the provisions of subsection (A) above, if DMI notifies NEWCO, within ten (10) days following the Closing Date, of the 
names of the Hired Active Employees who have elected to keep their respective vacation days, rather than to be paid 
therefor, and the number of days each of them have accrued, then NEWCO will record such vacation days on the books 
and records of NEWCO, as if such Hired Active Employees had accrued such vacation days in connection with 
employment with NEWCO. 

  
(d) DMI’s Retirement and Savings Plans.  

  

 

(ii) DMI shall be liable for any claims made or incurred by Active Employees and their beneficiaries through the Closing Date 
under the Employee Plans. For purposes of the immediately preceding sentence, a charge will be deemed incurred, in the 
case of hospital, medical, or dental benefits, when the services that are the subject of the charge are performed and, in the 
case of other benefits (such as disability or life insurance), when an event has occurred or when a condition has been 
diagnosed that entitles the employee to the benefit. 

  

 

(i) All Hired Active Employees who are participants in DMI’s retirement plans, if any, shall retain their accrued benefits 
under DMI’s retirement plans as of the Closing Date, and DMI (or DMI’s retirement plans) shall retain sole liability for the 
payment of such benefits as and when such Hired Active Employees become eligible therefor under such plans. All Hired 
Active Employees shall become fully vested in their accrued benefits under DMI’s retirement plans as of the Closing Date, 
and DMI will so amend such plans if necessary to achieve this result. DMI shall cause the assets of each Employee Plan to 
equal or exceed the benefit liabilities of such Employee Plan on a plan-termination basis as of the Closing Date. 
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(ii) DMI will cause its savings plan, if any, to be amended in order to provide that the Hired Active Employees shall be fully 

vested in their accounts under such plan as of the Closing Date and all payments thereafter shall be made from such plan as 
provided in the plan. 
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(e) No Transfer of Assets. Neither DMI nor Shareholders nor its Related Persons will make any transfer of pension or other 
employee benefit plan assets to NEWCO.  
  

(f) Collective Bargaining Matters. NEWCO will set its own initial terms and conditions of employment for the Hired Active 
Employees and others it may hire, including work rules, benefits and salary and wage structure, all as permitted by law. NEWCO is 
not obligated to assume any collective bargaining agreements under this Agreement. DMI shall be solely liable for any severance 
payment required to be made to its employees due to the transactions contemplated by this Agreement. Any bargaining obligations of 
NEWCO with any union with respect to bargaining unit employees subsequent to the Closing, whether such obligations arise before 
or after the Closing, shall be the sole responsibility of NEWCO.  
  

(g) General Employee Provisions.  
  

  

 
(i) DMI and NEWCO shall give any notices required by Laws and take whatever other actions with respect to the plans, 

programs and policies described in this Section 8.1 as may be necessary to carry out the arrangements described in this 
Section 8.1. 

  
 

(ii) DMI and NEWCO shall provide each other with such plan documents and summary plan descriptions, employee data or 
other information as may be reasonably required to carry out the arrangements described in this Section 8.1. 

  

 

(iii) If any of the arrangements described in this Section 8.1 are determined by the IRS or other Governmental or Regulatory 
Authority to be prohibited by law, DMI and NEWCO shall modify such arrangements to as closely as possible reflect their 
expressed intent and retain the allocation of economic benefits and burdens to the parties contemplated herein in a manner 
that is not prohibited by law. 

  
 

(iv) DMI shall provide NEWCO with completed I-9 forms and attachments with respect to all Hired Active Employees, except 
for such employees as DMI certify in writing to NEWCO are exempt from such requirement. 

  
8.2 Payment Of All Taxes Resulting From Sale Of Assets By DMI. DMI shall pay in a timely manner all Taxes resulting from, or 

payable in connection with, the sale of the Assets pursuant to this Agreement, regardless of the Person on whom such Taxes are 
imposed by Laws.  
  

8.3 Payment Of Other Retained Liabilities. In addition to payment of Taxes pursuant to Section 8.2, DMI shall pay, or make 
adequate provision for the payment, in full all of the Retained Liabilities and other Liabilities of DMI under this Agreement. If any 
such Liabilities are not so paid or provided for, or if NEWCO reasonably determines that failure to make any payments will impair 
NEWCO’s use or enjoyment of the Assets or conduct of the business  
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(v) NEWCO shall have no responsibility, liability or obligation, whether to Active Employees, former employees, their 
beneficiaries or to any other Person, with respect to any employee benefit plans, practices, programs or arrangements 
(including the establishment, operation or termination thereof and the notification and provision of COBRA coverage 
extension) maintained by DMI. 
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previously conducted by DMI with the Assets, NEWCO may, at any time after the Closing Date, elect to make all such payments 
directly (but shall have no obligation to do so) and, at NEWCO’s option, be reimbursed by DMI or set off and deduct the full amount 
of all such payments from any amounts owed to DMI.  
  

8.4 Restrictions On DMI Dissolution And Distributions. DMI shall neither dissolve, nor make any distribution of the proceeds 
received pursuant to this Agreement, until both of the following have been completed: (i) payment of the Adjustment Amount 
contemplated by Section 2.8 of this Agreement and (ii) DMI’s payment, or adequate provision for the payment, of all of its 
obligations pursuant to Sections 8.2 and 8.3.  
  

8.5 Removing Excluded Assets. On or before the Closing Date, DMI shall remove all Excluded Assets from all facilities and 
other real property to be occupied by NEWCO. Such removal shall be done in such manner as to avoid any damage to the facilities 
and other properties to be occupied by NEWCO and any disruption of the business operations to be conducted by NEWCO after the 
Closing. Any damage to the Assets or to the facilities resulting from such removal shall be paid by DMI at the Closing. Should DMI 
fail to remove the Excluded Assets as required by this Section, NEWCO shall have the right, but not the obligation, to:  
  
  
 (i) remove the Excluded Assets at DMI’s sole cost and expense; 

  
 (ii) store the Excluded Assets and to charge DMI all storage costs associated therewith; 

  
 

(iii) treat the Excluded Assets as unclaimed and to proceed to dispose of the same under the laws governing unclaimed 
property; or 

  
DMI shall promptly reimburse NEWCO for all costs and expenses incurred by NEWCO in connection with any Excluded Assets not 
removed by DMI on or before the Closing Date.  
  

8.6 Reports And Returns. DMI shall promptly after the Closing prepare and file all reports and returns required by Laws relating 
to the business of DMI as conducted using the Assets, to and including the Closing Date.  
  

8.7 Assistance In Proceedings. DMI will cooperate with NEWCO and its counsel in the contest or defense of, and make 
available its personnel and provide any testimony and access to its books and records in connection with, any Proceeding involving or 
relating to (i) any transaction contemplated by this Agreement or (ii) any action, activity, circumstance, condition, conduct, event, 
fact, failure to act, incident, occurrence, plan, practice, situation, status or transaction on or before the Closing Date involving DMI or 
its business or any Shareholder.  
  

8.8 Customer And Other Business Relationships. After the Closing, DMI will cooperate with NEWCO in its efforts to continue 
and maintain for the benefit of NEWCO those business relationships of DMI existing prior to the Closing and relating to the business 
to be  
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 (iv) exercise any other right or remedy conferred by this Agreement or otherwise available at law or in equity. 
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operated by NEWCO after the Closing, including relationships with lessors, employees, regulatory authorities, licensors, customers, 
suppliers and others, and DMI will satisfy the Retained Liabilities in a manner that is not detrimental to any of such relationships. 
DMI will refer to NEWCO all inquiries relating to such business. Neither DMI nor any of its officers, employees, agents or 
shareholders shall take any action that would tend to diminish the value of the Assets after the Closing or that would interfere with the 
business of NEWCO to be engaged in after the Closing, including disparaging the name or business of NEWCO.  
  

8.9 Retention Of And Access To Records. After the Closing Date, NEWCO shall retain for a period consistent with NEWCO’s 
record-retention policies and practices those records of DMI delivered to NEWCO. NEWCO also shall provide DMI and 
Shareholders reasonable access thereto, during normal business hours and on at least three (3) Business Days’ prior written notice, to 
enable them to prepare financial statements or tax returns or deal with tax audits. After the Closing Date, DMI shall provide NEWCO 
reasonable access to records that are Excluded Assets, during normal business hours and on at least three (3) Business Days’ prior 
written notice, for any reasonable business purpose specified by NEWCO in such notice.  
  

8.10 Further Assurances. The Parties shall cooperate reasonably with each other in connection with any steps required to be 
taken as part of its obligations under this Agreement, and shall (i) furnish upon request to each other such further information; (ii) 
execute and deliver to each other such other documents; and (iii) do such other acts and things, all as the other Party may reasonably 
request for the purpose of carrying out the intent of this Agreement and the transactions contemplated by this Agreement.  
  

8.11 Maintenance. For the balance of any term for which DMI agreed to provide maintenance services to any Person listed on 
Schedule 3.18(c), NEWCO will provide such Person maintenance services; provided, however, that as used in this Section 8.11, the 
term “maintenance services” shall be limited to: (i) telephone hotline support provided during the hours of 8:00 a.m. to 5:00 p.m. 
CST, (ii) access to periodic upgrades of new versions of or enhancements to DMI’s Software licensed by the maintenance customers 
as they become available, and (iii) access to NEWCO’s customer support web site to retrieve new releases of DMI’s Software already 
licensed by such maintenance customer and to send and receive messages from NEWCO electronically concerning DMI’s Software; 
and provided further that Newco shall not be obligated to provide maintenance services to any Person listed on Schedule 3.18(c) in 
regard to the DMI Software Product known as DS Enterprise. Nothing in this Agreement shall be construed to create any obligation 
on the part of NEWCO to provide any other services to any Person.  
  

8.12 Name Change. On or before the Closing Date, DMI shall (i) amend its articles of incorporation and take all other actions 
necessary to change its name to one sufficiently dissimilar to DMI’s current name, in NEWCO’s judgment, to avoid confusion and 
(ii) take all actions requested by NEWCO to enable NEWCO to change its name to DMI’s present name.  
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9. SURVIVAL OF REPRESENTATIONS; INDEMNIFICATION. 
  

9.1 Survival of Representations. 
  

(a) Except as set forth in Section 9.1(b) of this Agreement, the respective representations and warranties of DMI and NEWCO 
contained in this Agreement or in any Schedule, Exhibit, or certificate delivered pursuant to this Agreement shall survive the purchase 
and sale of the Assets pursuant to this Agreement for a period of thirty-six (36) months after the Closing Date.  
  

(b) The representations and warranties contained in 3.1 (Authority and Enforceability), 3.4 (Capital Stock), 3.29 (Brokers’ or 
Finders’ Fees), 4.1 (Existence and Good Standing of NEWCO; Power and Authority) and 4.3 (Brokers’ or Finders’ Fees) shall 
survive indefinitely. The representations and warranties contained in Sections 3.16 (Intellectual Property) shall survive for a period of 
sixty (60) months after the Closing Date. The representations and warranties contained in Sections 3.14 (Taxes), 3.20 (Employee 
Benefit Plans) and 3.21 (Environmental Laws and Regulations) shall survive until sixty (60) days after the expiration of the applicable 
statute of limitations period (after giving effect to any waivers and extensions thereof).  
  

9.2 Indemnification.  
  

(a) DMI and Shareholders, jointly and severally, agree to indemnify and hold NEWCO and its Related Persons and its 
stockholders, officers, directors, employees, agents, successors and assigns (each a “NEWCO Indemnitee”), harmless on an after tax 
basis from and against any damages, losses, liabilities, penalties, obligations, claims of any kind, interest or expenses (including 
reasonable attorneys’ fees and expenses) (collectively, “Losses”), suffered, incurred, or paid, directly or indirectly, through 
application of DMI’s or NEWCO’s assets or otherwise, as a result of, in connection with or arising out of:  
  

  

 

(i) the failure of any representation or warranty made by DMI or any Shareholder in this Agreement (whether or not contained 
in Section 3) or in any Schedule, Exhibit or certificate delivered pursuant to this Agreement (other than pursuant to Section 
3.14 (Taxes)) to be true and correct in all respects as of the date of this Agreement and as of the Closing Date (without 
giving effect to any “materiality”, “material adverse effect” or similar qualification and without giving effect to any 
knowledge qualification), 

  
 

(ii) any breach by DMI or any Shareholder of any of its covenants or agreements contained in this Agreement or in any other 
certificate, document, writing, or instrument delivered by DMI or any Shareholder pursuant to this Agreement, 
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(iii) any claim made by any employee for severance, termination, or retention pay or benefits under any Employee Benefit Plan, 

or any policy, program, or arrangement that is sponsored by DMI, including any such plan covered by ERISA or the Code 
or pursuant to Section 5.10, 
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(iv) any suit or claim of violation of any employment-related law brought against the NEWCO based upon any actions taken by 
DMI or any of its Related Persons, 

  
 

(v) any Indebtedness of DMI that is not taken into account in the final determination of the Purchase Price pursuant to Section 
2 of this Agreement and remains outstanding on the Closing Date, 

  
 (vi) any Loss arising out of or related to an Excluded Asset or Retained Liability, 

  
 

(vii) any Liability arising out of the ownership or operation of the Assets prior to the Closing Date other than the Assumed 
Liabilities, 

  

 
(viii) any brokerage or finder’s fees or commissions or similar payments based upon any agreement or understanding made, or 

alleged to have been made, by any Person with DMI or any Shareholder (or any Person acting on their behalf) in 
connection with any of the transactions contemplated by this Agreement, 

  
 (ix) any noncompliance with any Bulk Sales Laws or fraudulent transfer law in respect of the Contemplated Transactions; or 

  
(b) NEWCO agrees to indemnify and hold DMI and its Related Persons and its shareholders, officers, directors, employees, 

agents, successors and assigns (other than DMI and its Subsidiaries) (each a “DMI Indemnitee”) harmless from and against Losses 
suffered, incurred or paid, directly or indirectly, as a result of, in connection with or arising out of (i) the failure of any representation 
or warranty made by NEWCO in this Agreement (whether or not contained in Section 4) or in any Schedule, Exhibit or certificate 
delivered pursuant to this Agreement to be true and correct in all respects as of the date of this Agreement and as of the Closing Date, 
and (ii) any breach by NEWCO of any of its covenants or agreements contained herein.  
  

(c) The obligations to indemnify and hold harmless pursuant to Section 9.2(a)(i) shall survive the consummation of the 
transactions contemplated by this Agreement for the time periods set forth in Section 9.1, except for claims for indemnification 
asserted prior to the end of such periods, which claims shall survive until final resolution thereof. The obligations to indemnify and 
hold harmless pursuant to Sections 5.10 and 9.2(a)(ii) through (x) shall survive the consummation of the transactions contemplated by 
this Agreement for an indefinite period.  
  

9.3 Indemnification Procedure.  
  

 
(x) any liability under the WARN Act or any similar state or local Law that may result from an “Employment Loss,” as that 

term is defined by 29 U.S.C. sect. 2101(a)(6), caused by an action of DMI prior to the Closing or by NEWCO’s decision 
not to hire previous employees of DMI. 

(a) Within a reasonable period of time after the incurrence of any Losses by any Person entitled to indemnification pursuant to 
Section 9.2 hereof (an “Indemnified Party”), including, any claim by a third party described in Section 9.4 that might give rise to 
indemnification under this Agreement, the Indemnified Party shall deliver to the Party from which indemnification is sought (the 
“Indemnifying Party”) a certificate in the form of Exhibit 9.3(a) (the “Certificate”), which Certificate shall:  
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(i) state that the Indemnified Party has paid or properly accrued Losses or anticipates that it will incur liability for Losses for 

which such Indemnified Party is entitled to indemnification pursuant to this Agreement; and 
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(b) If the Indemnifying Party objects to the indemnification of an Indemnified Party in respect of any claim or claims specified 

in any Certificate, the Indemnifying Party shall, within ten (10) days after receipt by the Indemnifying Party of such Certificate, 
deliver to the Indemnified Party a notice to such effect and the Indemnifying Party and the Indemnified Party shall, within the thirty 
(30) day period beginning on the date of receipt by the Indemnified Party of such objection, attempt in good faith to agree upon the 
rights of the respective Parties with respect to each of such claims to which the Indemnifying Party shall have so objected. If the 
Indemnified Party and the Indemnifying Party shall succeed in reaching agreement on its rights with respect to any of such claims, the 
Indemnified Party and the Indemnifying Party shall promptly prepare and sign a memorandum setting forth such agreement. Should 
the Indemnified Party and the Indemnifying Party be unable to agree as to any particular item or items or amount or amounts, then the 
Indemnified Party and the Indemnifying Party shall submit such dispute to a court of competent jurisdiction. The Party that receives a 
final judgment in such dispute shall be indemnified and held harmless for all reasonable attorney and consultant’s fees or expenses by 
the other Party.  
  

(c) “Agreed Claims” are: (i) claims for Losses specified in any Certificate to which an Indemnifying Party shall not object in 
writing within ten (10) days of receipt of such Certificate, (ii) claims for Losses covered by a memorandum of agreement of the 
nature described in Section 9.3(b), (iii) claims for Losses the validity and amount of which have been the subject of judicial 
determination as described in Section 9.3(b), and (iv) claims for Losses the validity and amount of which shall have been the subject 
of a final judicial determination, or shall have been settled with the consent of the Indemnifying Party, as described in Section 9.4. 
Within ten (10) days of the determination of the amount of any Agreed Claims, the Indemnifying Party shall pay to the Indemnified 
Party an amount equal to the Agreed Claim by wire transfer in immediately available funds to the bank account or accounts 
designated by the Indemnified Party in a notice to the Indemnifying Party not less than two (2) Business Days prior to such payment.  
  

9.4 Third Party Claims.  
  

 

(ii) specify in reasonable detail each individual item of Loss included in the amount so stated, the date such item was paid or 
properly accrued, the basis for any anticipated liability and the nature of the misrepresentation, breach of warranty, breach 
of covenant or claim to which each such item is related and the computation of the amount to which such Indemnified 
Party claims to be entitled under this Agreement. 

(a) If a claim by a third party is made against any Indemnified Party, and if such Party intends to seek indemnity with respect 
thereto under this Section 9, such Indemnified Party shall promptly notify the Indemnifying Party of such claims; provided, however, 
that the failure to so notify shall not relieve the Indemnifying Party of its obligations under this Agreement, except to the extent that 
the Indemnifying Party is actually and materially prejudiced thereby.  
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(b) The Indemnifying Party shall have thirty (30) days after receipt of such notice to assume the conduct and control, through 
counsel reasonably acceptable to the Indemnified Party at the expense of the Indemnifying Party, of the settlement or defense thereof 
and the Indemnified Party shall cooperate with it in connection therewith; provided, however, that:  
  

  

 
(i) it is reasonably anticipated by the Indemnified Party that the Indemnifying Party shall permit the Indemnified Party to 

participate in such settlement or defense through counsel chosen by such Indemnified Party; provided, however, that the 
fees and expenses of such counsel shall be borne by such Indemnified Party, and 

  

 

(ii) the Indemnifying Party shall promptly be entitled to assume the defense of such action only to the extent the Indemnifying 
Party acknowledges its indemnity obligation and assumes and holds such Indemnified Party harmless from and against the 
full amount of any Loss resulting therefrom; provided, further, that the Indemnifying Party shall not be entitled to assume 
control of such defense and shall pay the fees and expenses of counsel retained by the Indemnified Party if: 

  
 

(A) the claim for indemnification relates to or arises in connection with any criminal Proceeding, action, indictment, 
allegation or investigation; 

  
 (B) the claim seeks an injunction or equitable relief against the Indemnified Party; 

  
 

(C) the Indemnified Party has been advised in writing by counsel that a reasonable likelihood exists of a conflict of 
interest between the Indemnifying Party and the Indemnified Party; 

  

 
(D) the Indemnified Party reasonably believes an adverse determination with respect to the Proceeding or other claim 

giving rise to such claim for indemnification would be detrimental to or injure the Indemnified Party’s reputation or 
future business prospects; or 

  
Any Indemnified Party shall have the right to employ separate counsel in any such action or claim and to participate in the defense 
thereof, but the fees and expenses of such counsel shall not be at the expense of the Indemnifying Party unless:  
  

 
(E) upon petition by the Indemnified Party, the appropriate court rules that the Indemnifying Party failed or is failing to 

vigorously prosecute or defend such claim. 
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(i) the Indemnifying Party shall have failed, within a reasonable time after having been notified by the Indemnified Party of 

the existence of such claim as provided in the preceding sentence, to assume the defense of such claim, 
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(ii) the employment of such counsel has been specifically authorized in writing by the Indemnifying Party, which authorization 
shall not be unreasonably withheld, or 

  
So long as the Indemnifying Party is reasonably contesting any such claim in good faith, the Indemnified Party shall not pay or settle 
any such claim. Notwithstanding the foregoing, the Indemnified Party shall have the right to pay or settle any such claim; provided, 
however, that in such event it shall waive any right to indemnity therefor by the Indemnifying Party for such claim unless the 
Indemnifying Party shall have consented to such payment or settlement. If the Indemnifying Party does not notify the Indemnified 
Party within thirty (30) days after the receipt of the Indemnified Party’s notice of a claim of indemnity under this Agreement that it 
elects to undertake the defense thereof, the Indemnified Party shall have the right to contest, settle, or compromise the claim, but shall 
not thereby waive any right to indemnity therefor pursuant to this Agreement. The Indemnifying Party shall not, except with the 
consent of the Indemnified Party, enter into any settlement that is not entirely indemnifiable by the Indemnifying Party pursuant to 
this Section 9 and does not include as an unconditional term thereof the giving by the Person or Persons asserting such claim to all 
Indemnified Parties of an unconditional release from all liability with respect to such claim or consent to entry of any judgment. The 
Indemnifying Party and the Indemnified Party shall cooperate with each other in all reasonable respects in connection with the 
defense of any claim, including making available records relating to such claim and furnishing, without expense to the Indemnifying 
Party and/or its counsel, such employees of the Indemnified Party as may be reasonably necessary for the preparation of the defense 
of any such claim or for testimony as witnesses in any Proceeding relating to such claim.  
  
10. TERMINATION AND ABANDONMENT.  
  

 

(iii) the named parties to any such action (including any impleaded parties) include both such Indemnified Party and the 
Indemnifying Party and such Indemnified Party shall have been advised in writing by such counsel that there may be one 
or more legal defenses available to the Indemnified Party which are not available to the Indemnifying Party, or available to 
the Indemnifying Party the assertion of which would be adverse to the interests of the Indemnified Party. 

10.1 Termination. This Agreement may be terminated and the transactions contemplated hereby may be abandoned, at any time 
prior to the Closing:  
  
  
 (i) by mutual consent of DMI, on the one hand, and of NEWCO, on the other hand; 

  

 
(ii) by any Party if the Closing shall not have occurred by October 31, 2004; provided, however, that the right to terminate this 

Agreement under this Section 10.1(ii) shall not be available to any Party whose failure to fulfill any obligation under this 
Agreement shall be the cause of the failure of the Closing to occur on or before such date; 
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(iii) by DMI, on the one hand, or NEWCO, on the other hand, if there has been a Breach of any covenant or a Breach of any 

representation or warranty of NEWCO or DMI, respectively, which Breach would cause the failure of any condition 
precedent set forth in Section 6 or 7, as the case may be; provided, however, that 
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any such Breach of a covenant or representation or warranty (if capable of being cured) has not been cured within ten (10) 
Business Days following receipt by the breaching Party of written notice of such Breach;  

  

  

 
(iv) by any Party, if there shall be any Law of any competent Governmental or Regulatory Authority that makes consummation 

of the transactions contemplated hereby, illegal or otherwise prohibited or if any Order of any competent authority 
prohibiting such transactions is entered; or 

  
10.2 Effect of Termination. If this Agreement is terminated pursuant to Section 10.1 by NEWCO, on the one hand, or DMI, on 

the other hand, written notice thereof shall be given to the other Party specifying the provision of Section 10.1 pursuant to which such 
termination is made, and this Agreement shall be terminated and there shall be no liability under this Agreement on the part of 
NEWCO or DMI, except that the provisions of Section 5.3(b) (Confidentiality), Section 5.5 (Public Announcements), Section 10.1 
(Termination), this Section 10.2 (Effect of Termination), Section 11.1 (Expenses), Section 11.2 (Governing Law) and Section 11.3 
(Jurisdiction) shall survive any termination of this Agreement. Nothing in this Section 10.2 shall relieve any Party of liability for any 
breach of this Agreement.  
  
11. MISCELLANEOUS.  
  

 (v) by NEWCO if there has been a Material Adverse Change with respect to DMI. 

11.1 Expenses. The Parties shall pay all of their own expenses relating to the transactions contemplated by this Agreement, 
including the fees and expenses of its counsel and financial advisers. DMI shall be responsible for all expenses of DMI and its 
Subsidiaries relating to the transactions contemplated by this Agreement.  
  

11.2 Governing Law. The interpretation and construction of this Agreement, and all matters relating hereto, shall be governed, 
enforced, and construed in accordance with the laws of the State of Georgia applicable to agreements executed and to be performed 
solely within such State.  
  

11.3 Jurisdiction. Any judicial Proceeding brought against any of the Parties on any dispute arising out of this Agreement or any 
matter related hereto may be brought in the courts of the State of Georgia, or in the United States District Court for the Northern 
District of Georgia, and, by execution and delivery of this Agreement, each of the Parties accepts the exclusive jurisdiction of such 
courts, and irrevocably agrees to be bound by any judgment rendered thereby in connection with this Agreement. The foregoing 
consents to jurisdiction and appointments of agents to receive service of process shall not constitute general consents to service of 
process in the State of Georgia for any purpose except as provided above and shall not be deemed to confer rights on any Person other 
than the respective Parties. The prevailing Party or Parties in any such litigation shall be entitled to receive from the losing Party or 
Parties all costs and expenses, including reasonable counsel fees, incurred by the prevailing Party or Parties. Each of the Parties 
agrees that service of any process, summons, notice or document by U.S. registered mail to such Party’s address set forth below shall 
be effective service of process for any Proceeding  
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with respect to any matters for which it has submitted to jurisdiction pursuant to this Section 11.3. 
  

11.4 Notices. Any notice or other communication required or permitted under this Agreement shall be deemed to have been duly 
given (i) five Business Days following deposit in the mails if sent by registered or certified mail, postage prepaid, (ii) when sent, if 
sent by facsimile transmission, if receipt thereof is confirmed by telephone, (iii) when delivered, if delivered personally to the 
intended recipient and (iv) two Business Days following deposit with a nationally recognized overnight courier service, in each case 
addressed as follows:  
  

if to NEWCO, to  
  

Demand Management, Inc.  
470 East Paces Ferry Road, N.E.  
Atlanta, GA 30305  
Telephone: (404) 261-4381  
Facsimile: (404) 264-5256  
Attn: J. Michael Edenfield  

  
with a copy to  

  
Holland & Knight LLP  
One Atlantic Center, Suite 2000  
1201 West Peachtree Street, N.E.  
Atlanta, GA 30309  
Telephone: (404) 817-8500  
Facsimile: (404) 881-0470  
Attn: James R. McGuone, Esq.  

  
and if to DMI, to  

  

  
with a copy to:  

  

  Demand Management, Inc. 

 

 

150 N. Meramec Suite 400 

 

 

St. Louis, MO 63105 

 

 

  

 

 

Telephone:
 

314-727-4448 

 

 

Facsimile: 
 

314-727-4782 

  Attn: Michael Campbell 

Stephen M. Hereford  
9904 Clayton Road  
St. Louis, Missouri 63124  
Telephone: (314) 567-6770  
Facsimile: (314) 567-6780  
Attn: Stephen M. Hereford  
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or such other address or number as shall be furnished in writing by any such Party.  
  

  And if to Shareholders to:

  Stephen Johnston
 

 

  

 

 

  

  And

  Michael Campbell
 

 

  

 

 

  

11.5 Assignment; Parties in Interest. This Agreement may not be transferred, assigned, pledged or hypothecated by any Party 
without the express written consent of the other Party, other than by operation of law; provided, however, that NEWCO may assign 
its rights, interests, and obligations under this Agreement (i) to any direct or indirect wholly owned Subsidiary of NEWCO and (ii) in 
connection with the transfer by NEWCO of all or substantially all of its capital stock and/or assets; provided, further, that if NEWCO 
makes any assignment referred to in (i) above, NEWCO shall remain liable under this agreement. This Agreement shall be binding 
upon and shall inure to the benefit of the Parties and its heirs, executors, administrators, successors and permitted assigns. Any 
purported assignment in violation of the above shall be void and of no effect to transfer any right under this Agreement.  
  

11.6 Counterparts. This Agreement may be executed in two or more counterparts, all of which taken together shall constitute 
one instrument.  
  

11.7 Entire Agreement. This Agreement, including the other documents referred to herein that form a part hereof, contains the 
entire understanding of the Parties with respect to the subject matter contained herein and therein. This Agreement supersedes all 
prior agreements and understandings between the Parties with respect to such subject matter.  
  

11.8 Amendments. This Agreement may not be changed, and any of the terms, covenants, representations, warranties and 
conditions cannot be waived, except pursuant to an instrument in writing signed by NEWCO and DMI or, in the case of a waiver, by 
the Party waiving compliance.  
  

11.9 Severability. If any term, provision, agreement, covenant or restriction of this Agreement is held by a court of competent 
jurisdiction or other authority to be invalid, void, or unenforceable, the remainder of the terms, provisions, agreements, covenants and 
restrictions of this Agreement shall remain in full force and effect and shall in no way be affected, impaired or invalidated so long as 
the economic or legal substance of the transactions contemplated hereby is not affected in any manner materially adverse to any 
Party. Upon such a determination, the Parties shall negotiate in good faith to modify this Agreement so as to effect the original intent 
of the Parties as closely as possible in a reasonably acceptable manner in order that the transactions contemplated hereby may be 
consummated as originally contemplated to the fullest extent possible.  
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11.10 Third Party Beneficiaries. Each Party intends that this Agreement shall not benefit or create any right or cause of action in 
or on behalf of any Person other than the Parties.  
  

11.11 No Strict Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event 
any ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by all Parties, and 
no presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any provision of this 
Agreement.  
  

11.12 Waiver of Jury Trial. EACH OF THE PARTIES TO THIS AGREEMENT HEREBY WAIVES, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 
LITIGATION AS BETWEEN ANY OF THE PARTIES DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN 
CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR DISPUTES 
RELATING HERETO. EACH OF THE PARTIES TO THIS AGREEMENT (I) CERTIFIES THAT NO REPRESENTATIVE, 
AGENT OR ATTORNEY OF THE OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE THAT SUCH 
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(II) ACKNOWLEDGES THAT IT AND THE OTHER PARTY OR PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 11.12.  
  

[SEE NEXT PAGE FOR SIGNATURE BLOCKS]  
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IN WITNESS WHEREOF, each of DMI, Shareholders and NEWCO has individually or caused its corporate name to be 
hereunto subscribed by its officer thereunto duly authorized, all as of the day and year first above written.  
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DEMAND MANAGEMENT, INC. (Georgia) 

By:
 

/s/    J. Michael Edenfield 

Name:
 

J. Michael Edenfield 

Title: 
 

Chairman 

DEMAND MANAGEMENT, INC. (Missouri)

By:
 

/s/    Michael W. Campbell 

Name:
 

Michael W. Campbell 

Title: 
 

President & CEO 

 

 

/s/    Stephen Johnston

Stephen Johnston 

 

 

/s/    Michael Campbell 

Michael Campbell 
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EXHIBIT 31.1 
  

RULE 13a-14(a)/15d-14(a) CERTIFICATION 
  
I, James C. Edenfield, certify that:  
  
  
 1. I have reviewed this Quarterly Report on Form 10-Q of American Software, Inc.; 

  

 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not 
misleading with respect to the period covered by this report; 

  

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in 

all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods 
presented in this report; 

  
 

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and 
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the registrant and we have: 

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be 
designed under our supervision, to ensure that material information relating to the registrant, including its 
consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in 
which this report is being prepared;  

  
(b) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our 
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by 
this report based on such evaluation; and  

  
(c) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred 
during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) 
that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial 
reporting; and  

  

  

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control 

over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or 
persons performing the equivalent functions): 

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial 
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and 
report financial information; and  

  
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in 
the registrant’s internal control over financial reporting.  
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Date: December 8, 2004
 

By:
 

/s/ James C. Edenfield 

      James C. Edenfield
      Chief Executive Officer
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EXHIBIT 31.2 
  

RULE 13a-14(a)/15d-14(a) CERTIFICATION 
  
I, Vincent C. Klinges, certify that:  
  
  
 1. I have reviewed this Quarterly Report on Form 10-Q of American Software, Inc.; 

  

 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not 
misleading with respect to the period covered by this report; 

  

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in 

all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods 
presented in this report; 

  
 

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and 
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the registrant and we have: 

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be 
designed under our supervision, to ensure that material information relating to the registrant, including its 
consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in 
which this report is being prepared;  

  
(b) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our 
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by 
this report based on such evaluation; and  

  
(c) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred 
during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) 
that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial 
reporting; and  

  

  

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control 

over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or 
persons performing the equivalent functions): 

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial 
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and 
report financial information; and  

  
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in 
the registrant’s internal control over financial reporting.  
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Date: December 8, 2004
 

By:
 

/s/ Vincent C. Klinges 

      Vincent C. Klinges
      Chief Financial Officer
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Exhibit 32.1 
  

Certifications Pursuant to Section 906 of  
The Sarbanes-Oxley Act of 2002 (18 U.S.C Section 1350)  

  
The undersigned, as the Chief Executive Officer of American Software, Inc., certifies that, to the best of his knowledge and belief, 
this report on Form 10-Q for the fiscal quarter ended October 31, 2004 (the “Report”), which accompanies this certification, fully 
complies with the requirements of Section 13(a) of the Securities Exchange Act of 1934 and the information contained in the Report 
fairly presents, in all material respects, the financial condition and results of operations of American Software, Inc. at the dates and 
for the periods indicated. The foregoing certification is made pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (18 U.S.C. 
Section 1350) and shall not be relied upon for any other purpose.  
  

  
The undersigned, as the Chief Financial Officer of American Software, Inc., certifies that, to the best of his knowledge and belief, this 
report on Form 10-Q for the fiscal quarter ended October 31, 2004 (the “Report”), which accompanies this certification, fully 
complies with the requirements of Section 13(a) of the Securities Exchange Act of 1934 and the information contained in the Report 
fairly presents, in all material respects, the financial condition and results of operations of American Software, Inc. at the dates and 
for the periods indicated. The foregoing certification is made pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (18 U.S.C. 
Section 1350) and shall not be relied upon for any other purpose.  
  

  
A signed original of this written statement required by Section 906, or other document authenticating, acknowledging, or otherwise 
adopting the signature that appears in typed form within the electronic version of this written statement required by Section 906, has 
been provided to American Software, Inc. and will be retained by American Software, Inc. and furnished to the Securities and 
Exchange Commission or its staff upon request.  
  
The information in this Exhibit 32.1 shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as 
amended, nor shall it be deemed incorporated by reference in any filing under the Securities Act of 1933, except as shall be expressly 
set forth by specific reference in such filing.  
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This 8th day of December, 2004
 

/s/ James C. Edenfield 

 

 

James C. Edenfield 
Chief Executive Officer

This 8th day of December, 2004
 

/s/ Vincent C. Klinges 

 

 

Vincent C. Klinges
Chief Financial Officer 


